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Art. I.— THE JURIDICAL SOCIETY. 

Papers read before the Juridical Society. Vol. I. Parts 1, 2, and 3, 

1855 and 1856. Stevens & Norton, 

A SOCIETY under the above title, established by members of 
the Bar, and which in February last completed the 
second year of its existence, requires something more than 
a mere passing notice from a journal which has always identified 
itself with projects having for their aim and object the improve^ 
ment of the status of the profession. 

The objects and general plan of the Juridical Society will! 
perhaps, be best unfolded to our readers by transcribing the 
three first of its rules. " 1. The objects of the society are to 
advance the study, and develop the science, of jurisprudence; 
to promote the investigation of subjects having a relation to 
law, socially, morally, or politically; and especially to encourage 
and assist inquiry concerning the sources, forms, and results of 
the laws of the United Kingdom. 2. The society proposes to 
effect these objects chiefly by bringing together its members in 
periodical meetings, at which papers will be read by members, 
voluntarily, on subjects of their own choosing, within the descrijw 
tion above given; and by printing, circulating among its 
members, and publishing, a selection of those papers. 3. It is 
not an object of the society to afford opportunity for the read* 
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2 The Juridical Society. 

ing pf papers treating of points of modern law in a merely pro- 
fessional or technical manner, or with reference to any merely 
professional or technical conclusion." 

The society consists of ordinary, associate, and honorary 
members. Ordinary members must be members of the English 
Bar, of the College of Doctors of Law in London, of the Faculty 
of Advocates in Scotland, and of the Irish Bar, and special 
pleaders. Associate-members are "other persons, being dis- 
tinguished in literature or science, or qualified and desirous to 
co-operate in promoting the objects of the society, but not 
members of the legal profession." 1 The subscription to the 
society is one guinea annually, with half a guinea entrance. The 
office-bearers comprise a president, vice-presidents, treasurer, 
council, and honorary secretaries. The society has been estab- 
lished on the principle of the Statistical and other learned 
societies. At the meetings, which are held the second and 
fourth Monday in every month, from November to the end of 
July, after the formal business, the paper for the evening is read, 
aand then a discussion, conducted according to the ordinary rules 
of debate, ensues, and the proceedings terminate without any 
vote or resolution being come to on the subject under discussion. 

It will readily be observed that the aims and objects which 
the Juridical Society have in view, are essentially different from, 
those of its elder brother the Law Amendment Society, which 
has now, presided over by its distinguished president, been for 
upwards of twelve years pursuing its useful labours, and, it may 
be truly said, non sine gloria. 

To elevate the study of the law into the rank of a science ; to 
promote and encourage inquiry into its sources, history, and 
origin ; to invite comparison between our own jurisprudence and 
that of other countries ; to examine its anomalies and inconsis- 
tencies ; to encourage examination into different systems of legal 
education ; to consider the expediency of the codification or con-, 
solidation of our law ; to interpose a check on the one hand to 
extravagant measures of legal reform, and on the other to assist 
in the development of well-digested and maturely-considered. 
Scheme* of improvement ; to examine intQ the principles, which 
• - . . . . l Rule6. 
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regulate our courts of judicature, the influence of judges, the 
mode in which their discretion has been exercised, the feasibility 
of a fusion between law and equity ; to consider the proper rela- 
tion between the Roman jurisprudence and our own, and between 
moral philosophy and municipal law ; to investigate the history 
and principles of the constitution, the rise and development of 
our commercial and maritime law, the elements of international 
law, the conflict of laws, the extent to which the canon law 
has been received as part of our jurisprudence — these and similar 
matters are within the purview of the society. It is not intend- 
ed, however, that the society should, by any active steps or inter- 
ference of its own, endeavour to carry out any scheme or propo- 
sition of reform which may be there promulgated. 

We must here venture to anticipate an objection which, in 
this utilitarian age, will probably be advanced against the objects 
of the society. It may be said that, to propound reforms with- 
out taking any steps to carry them into effect ; to hunt out 
abuses without attempting in any practical manner their correc- 
tion; to investigate and enforce the expediency of principles 
without putting them into practice — that these are feeble objects, 
!md unworthy of the efforts of any learned body of lawyers. 
We would, in some manner at least, have assented to this objec- 
tion had not an elder society already existed, established for 
these very purposes, and the better calculated, combining as it 
does both branches of the profession, and laymen as well as law- 
yers, for action, and for preparing and carrying through the 
Legislature the different reforms which may receive their sanc- 
tion and approval. To have attempted to enter a field of labour 
already so well occupied, would not only have been useless and 
unnecessary, but the danger would have been incurred, remote 
though it might be, of creating a rivalry which would have im- 
peded the efforts and impaired the energies of both learned 
bodies. We therefore think that the promoters of the Juridical 
Society have acted wisely in striking out a new path for them- 
selves, altogether dissimilar from that of the Law Amendment 
Society, and in confining its exertions within their present rea- 
sonable, and in some respects modest, limits. 

Having now endeavoured to place before our readers a brief 
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account of the origin, nature, and objects of the Juridical Socie- 
ty, we shall proceed to direct attention to the published papers 
before us. The first meeting of the society was held on the 
12th March, 1855, when Sir Richard Bethell, now attorney and 
then solicitor-general, the president for the year, read an inaugural 
address. " It is with much pleasure," commenced Sir Richard, 
u that I meet you this evening, for the purpose of inaugurating 
the proceedings of this society. I congratulate you on its for- 
mation. It seeks to supply a defect which has been long 
observed to exist, and which is almost peculiar to the Bar of 
England. It is, indeed, a singular thing to note the contrast 
which exists in England between the indifference of the profes- 
sors of law, and the anxiety shown by those who are engaged 
in other departments of science. The country abounds in socie- 
ties for the promotion of literature, art, and almost every 
subject of intellectual pursuit. We have long had the Royal 
Society, societies for the study of antiquities, history, geography, 
chemistry, architecture, and the arts of painting and sculpture ; 
and yet we have had no general association for mutual aid and 
instruction among members of a profession who, from the begin- 
ning to the end of their lives, ought to regard themselves as 
students of the most exalted branch of knowledge — moral phi- 
losophy embodied and applied in the laws and institutions of a 
great people. There is no other class or order in the community 
on whom so much of human happiness depends, or whose pur- 
suits and studies are so intimately connected, with the progress 
and wellbeing of mankind." The Attorney-General then 
adverted to the neglect of the study of the science of jurispru- 
dence by English lawyers, and attributes such neglect partly to 
the want of recognition in early times of the Roman jurispru- 
dence, as a source from whence our common law was derived, and 
also to the distinction which very soon arose between law and 
equity. u For above a century," observed Sir Richard Bethell, 
" this country has exhibited the anomalous spectacle of distinct 
tribunals acting upon antagonistic principles, and dispensing 
different qualities of justice. Two orders of legal mind have 
been created by this unnatural tearing asunder of an entire and 
indivisible science, each conversant with a part only, and neither 
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familiar with the entire system of English law. Each body has 
set itself with diligence to the practical duty of cultivating its 
own particular field, but few concern themselves with the con- 
templation of the entire domain ; and we are accustomed, without 
surprise, to hear judges on one side of Westminster Hall con- 
tentedly expressing themselves as ignorant of the jurisdiction 
on the other, and both sides evidencing that they know little or 
nothing of what prevails in the Courts that sit in the seclusion 
of Doctors' Commons." The Attorney-General then refers to 
another great obstacle in the way of the study of jurisprudence ; 
namely, the want of a code. " Great part," says Sir Richard, 
u no doubt, of the evil resulting from the cause I have described, 
would be removed if we possessed a code or digest — an univer- 
sum carpus of English law. But this is one of the peculiarities 
of the English legal mind, that it has always been averse 
from the duty of extracting, consolidating, and arranging legal 
rules and principles in a plain and simple order and form ; it 
prefers that these rules should be scattered up and down many 
hundred volumes of decided cases, where they lie involved and 
entangled in different combinations of facts and circumstances, 
and that a rule should be painfully extracted for the occasion 
from a mass of statutes passed at different times, expressed in 
terms of varying import, and frequently inconsistent with, and 
contradictory of, each other. Cases are argued, not on principle, 
but supposed precedent — not from reason, but from memory ; and 
he is esteemed the best lawyer whose recollection enables him 
to cite the greatest number of former decisions bearing some 
resemblance to the case which requires to be decided." After 
adverting to the antipathy of the English lawyer to the study of 
the civil law as a cause of our inferiority in jurisprudence, and 
to some doggerel Latin lines to this effect by a continental jurist 
of by no means a complimentary nature, Sir Richard directs 
attention to ** the want of a systematic and well-arranged course 
of legal education," and concludes as follows : — " Let us hope 
that there is now a promise of better things, and that, as we 
confessedly excel all nations in manufacturing and commercial 
drill and industry, so we may soon have equal reason to be proud 
of possessing liberal institutions for the education of legal stu* 
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dents, and an uniform, simple, and comprehensive juriapru- 
dence " 

The first published paper after the inaugural address, is u On 
the Policy of the Rule of English Law, which exacts Unanimity 
in the Verdicts of Juries/' by W. M. Best, A.M., LL.B* ; read 
7th May, 1855. 

" Trial by jury," observes Mr. Best, " is unquestionably one 
of the most marked and characteristic features of the common 
law of England. Having for ages attracted the attention of 
mankind, and protected the constitutional liberties of the land— -» 
having been the subject of the most fulsome aud extravagant 
eulogy by its admirers, and the most virulent abuse and bitterest 
sarcasm by its opponents — having extended itself in its entirety 
over nearly the whole continent of North America, and in a 
modified shape over a great part of that of Europe, the trial by 
jury has, in modern times, been brought to sjtand its own trial 
at the bar of public opinion in the land of its birth. Its utility 
has been questioned by many, its abolition openly advocated by 
others, and the opinion has become very general, that it requires 
modification of some kind to bring it into harmony with the 
march of intelligence and the altered state of society. These 
questions are not, however, the object of this paper, which will 
be devoted to a single, but very peculiar, feature of the English 
jury trial ; namely, the rule which exacts that the verdict of 
every jury must be the unanimous act of the twelve men com- 
posing it." 

The institution of trial by jury has ever been considered as 
one of the great bulwarks of English liberty. It has indeed, in 
our own times, more often served as a means of escape for the 
guilty, than proved a safeguard for the innocent. But still the 
whole of our jurisprudence has been framed on the principle, 
that a prosecutor in a criminal, and a plaintiff in a civil, case 
should prove, beyond the shadow of a doubt, to the satisfaction 
of the jury, that he appears on the side of right. The necessary 
result of such a principle is, that many persons who are morally 
guilty mu3t escape punishment, and that many plaintiffs must 
fail, though they have substantial justice on their side. Better 
that ninety-nine guilty persons should escape punishment than 
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that one innocent man suffer — such is the merciful maxim of our 
law. In political trials, however, the utility of the institution of 
trial by jury is principally insisted on as the most likely mode of 
protecting the innocent against charges sustained by all the force 
of the government. We have, however, somewhere seen, we 
forget where, doubts ingeniously thrown out with reference to 
the security which would be afforded by the mode of trial by 
jury in stormy times. We certainly find that, in the times before 
the revolution, juries were not found firm enough to do their 
duty. True, the judges were corrupt, they fumed, threatened, and 
endeavoured to terrify the jury ; but they might still have sus- 
tained the just cause had the moral courage not been wanting. 
However, we think that, notwithstanding some defects, trial by 
jury is the most perfect and satisfactory mode which can be 
devised, at least in criminal cases, for administering justice ; and 
we agree with Mr. Best, " that evil will be the hour for the peo- 
ple of this country, when seduced by any theory, however plau- 
sible, or deluded by any considerations of fancied expediency, 
however tempting, they consent to part with it." Still we hope 
that the time has passed, or is rapidly passing away, when the 
people of England, " content," in the words of Sidney Smith, 
" with Magna Cbarta and Trial by Jury, think they are not 
bound to excel the rest of the world in small behaviour, if they 
are superior to them in great institutions." 

But, to return. After referring briefly to the origin and his- 
tory of the rule requiring unanimity in juries, Mr. Best proceeds 
to consider the arguments in its favour, which may be here 
shortly stated. " 1, The requiring the concurrence of all the 
jurors in the verdict tends to insure truth of decision. 2. 
A necessary consequence of the rule is, that each member of the 
jury r knowing that his individual concurrence in the verdict will 
be exacted, becoines impressed with a sense of his own personal 
responsibility in- the matter before him, and the imperative 
necessity of giving to it his undivided attention, and the utmost 
powers of bis mind. & Another necessary, and even more im- 
portant consequence is, the securing a full, free, and effective 
discussion of the case by the jurymen. 4. The confidence 
engendered in the public mind, in the decisions of a tribunal 
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which speaks with an undivided voice. 5. Where a verdict caii 
be given by a majority, the formalities of selecting a jury in 
a partial or corrupt spirit, commonly called packing a jury, are 
greatly increased. 6. The rule, prohibiting the jury refresh- 
ment and fire during their deliberation, impresses on the minds 
of the jurymen that they are met for real business of the most 
important kind — that the lives, liberties, and properties of men 
are dependent solely on the unremittingness of their attention to, 
and the soundness of their judgment upon, the matter before 
them ; and it forcibly admonishes the super-subtle, the captious, 
the disputatious, and overbearing juryman* to reserve the display 
of those amiable qualities for some more convenient sea- 
son." Mr. Best then proceeds to consider " the arguments of 
those who advocate verdicts by majority in juries." The fallacy 
of the argument, that each individual juryman is bound to de- 
cide on his own judgment, without reference to that of his fel- 
low-jurymen, is very well shewn. With reference to the 
supposed difficulty of juries arriving at an unanimous conclusion, 
Mr. Best says, u I asked a gentleman in high practice at Nisi 
Priiis the result of his experience, who answered me, that he 
thought that, in about one case in twenty the jury retired, and 
tlutf; probably not in one in 500 were they discharged because they 
did not agree in a verdict. I put the same question to a gen- 
tleman in equally good practice at the Criminal Bar, without 
acquainting him with the former answer ; and his impression is, 
that in about one case in 100 the jury retire, and in about one in 
1000 axe discharged without giving a verdict* " Mr. Best also 
gives his result of a diligent search through some of the modern 
reports, and states the instances to be very few where a differ- 
ence of opinion exists on matters of law between the judges. 
On the whole, Mr. Best arrives at a very strong opinion in 
favour of the existing rule, requiring unanimity in juries. In 
the course of the paper he says, that lie considers himself, with 
reference to this question, u on the unfashionable side " We, 
however, are inclined to think not. We believe that the pro- 
fession and the public generally, are in favour of preserving the 
present mode of trial by jury intact. We are also of opinion, 
that were the rule requiring unanimity to be abolished, it would 



The Juridical Society. 9 

very likely pave the way for a gradual but sure abolition of 
the jury system altogether. 

We now pass on to the next paper, "The Conception of 
Sovereignty, and its importance in International Law," by 
Henry Sumner Maine, LL.D., and Reader on Civil Law to 
the Inns of Court; read 16th April, 1855. 

" The subject," observes Mr. Maine, a is one of generally ad- 
mitted difficulty, but, at the same time, of great speculative and 
practical importance. Almost the first point at which the in- 
quirer into the philosophy of law begins to find a sure footing, 
is the conviction, that, however widely he may be inclined to 
extend the limits of the province of jurisprudence, the ultimate 
analysis of every positive law inevitably resolves it into a com- 
mand of a particular nature, addressed by political superiors, or 
sovereigns, to political inferiors, or subjects; nor is there any 
theory of the standard of law, or of law in its relation to moral 
philosophy, or moral theology, to which this definition, if pro- 
perly understood, refuses to lend and adjust itself. The words 
1 sovereign ' and * sovereignty 9 stand, therefore, at the very 
threshold of the study of jurisprudence ; and, in fact, the re- 
markable carelessness with which the investigation of their 
meaning is generally prosecuted, is the grand source of the ob- 
scurity which hangs so heavily over the inquiries of the jurist.* 
After referring to the practical consequence which this question 
assumed at the present day, from the asserted sovereignty of the 
Russian emperor over the principalities of Moldavia and Walla- 
chia, and briefly referring to the history of the subject, Mr. 
Maine says, " Sovereignty in nations answers to immunity from 
the control of a master in individuals ; and any imperfection in 
this attribute instritatly destroyed the right of the society to be 
judged by the common law of the world, and placed it, like the 
slave, the freedman, and the foreigner at Rome, under a wholly 
exceptional jurisprudence. Hence the attempt to establish a na- 
tional sovereignty was in effect the endeavour to climb within 
the region of an equal law. Wherever a doubt could be raised 
by sophistry or audacity, there was always a clear interest some- 
where to insist upon it; and, in fact, some of the bloodiest wars 
^ver waged— some of the most intricate negotiations ever pro- 
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secuted— and, what is not perhaps the least unfortunate conse* 
quence, some of the most incomprehensible books ever written, 
have had their moving cause in the ambiguities which cluster 
round the word < sovereignty.' " 

After referring to the slender assistance afforded by the great 
publicists of the continent " towards the analysis of sovereignty," 
jMr. Maine adopts the following proposition, from the sixth lec- 
ture of Mr. Austin's "Province of Jurisprudence Determined," 
as the best definition of "sovereignty:" — "IF a determinate human 
superior, not ih the habit of obedience to a like superior, receive 
habitual obedience from the bulk of a given society, that deter- 
minate superior is sovereign in that society ; and the society (in* 
.eluding the superior) is a society political and independent* To 
that determinate superior the other members of the society are 
subject ; or on that determinate superior the other members of 
the society are dependent The position oF its other members to- 
wards that determinate superior is a state of subjection, or a state 
of dependence. The mutual relation which subsists between that 
superior and them, may be styled the relation oF sovereign and 
subject^ or the relation oF sovereignty and subjection? 

The learned Reader then proceeds in a very able manner, and 
at some length, " to illustrate shortly the value oF the cardinal 
terms which have been used in defining sovereignty;" and, 
with reference to the present practical bearing oF the question, 
observes — " It may appear that controversies on the subject of 
sovereignty are not now possible. No question of the kind can 
arise in respect of the great majority of European states ; and, 
as regards the state-system of Germany, the number of absolute 
national rights which the members of the confederation are 
obliged to forego in favour of the Diet at Frankfort, is expressly 
defined by the formal instruments of 1815 and 1816. Nothing, 
however, is more dangerous than to predicate the final extinc- 
tion of any class of juristical controversies whatever, whether in 
public or private law." 

Mr. Maine, in conclusion, directs attention to the importance 
of this question with reference to the disputes about sovereignty 
in the United States of America, alluding to the difficulty there 
raised as "likely to grow to prodi^ioua dimensions before this 
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generation has passed away." After referring to the nature of 
the Federation of States in America, and to the articles of its 
constitution, Mr. Maine thus sums up the result of his observations 
on this division of his subject: — "A period accordingly is, 
if not close at hand, at any rate full in view, when the free states 
will be to those admitting negro servitude, in the ratio of three 
to one. It is an immediate inference, that, if the before- 
mentioned interpretation of the Fifth Article" (by which 
"plenary powers of amending the constitution are given to 
three-fourths of the legislatures of the subordinate states") 
" is adopted, the free states will sooner or later have the domestic 
institutions of the slave states at their mercy; so that the question 
on which we have touched is in fact pregnant with the fete of 
negro slavery in America/' 

In the course of his paper, Mr. Maine alludes incidentally 
to the present neglect of the study of jurisprudence, and the 
passage is so important that we shall give it in full: — "And 
here, as I have alluded to Mr. Austin's treatise, I trust I may be 
pardoned for saying that I know no reason, but one, why it has 
not long since dispelled that indifference to the systematic study 
of jurisprudence, which was so eloquently lamented at the 
inaugural meeting of this society. The one drawback on its 
usefulness has been its style — which is such as to repel a super- 
ficial reader, and not to attract even a patient one; but it would 
be foolish not to admit that there are abundant excuses for the 
peculiarity. England has no literature of jurisprudence; con- 
sequently the English language comprises no true juristical 
phraseology. Our English law terms are strictly terms of art, 
and it would be absurd to attempt to strain them beyond their 
well-defined, long-accepted, and technical meaning. The lan- 
guage, then, which must be used for questions of universal 
jurisprudence is popular language, infected with all the vices of 
common speech, vague, figurative, and general. In employing 
it for such an examination of these questions as is appropriate to 
closet study, it is necessary to be constantly limiting and 
qualifying it — to be perpetually weeding it of metaphor — and to 
be carefully clearing it from the misleading suggestions which 
lurk in mere arrangements of words and collocations of phrase. 
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Among the numberless advantages which may be looked for 
from an extended study of Roman law, I am not sure that the 
highest will not be the introduction of a terminology, neither too 
rigid for employment upon points of the philosophy of law, nor 
too lax and elastic for their lucid and accurate discussion." 

The paper which next claims our attention is, " On the Origin 
of the present mode of Family Settlements of Landed Property/ 9 
by Joshua Williams, Esq. ; read 21st March, 1855. " In very- 
early times," observes the learned Reader, " the settlement of 
lands on marriage appears not unfrequently to have been made 
by means of a gift in frank marriage. The most usual form of 
marriage settlement prior to the reign of Queen Elizabeth, and 
even during that reign, was a gift in special tail; namely, to the 
husband and wife, and the heirs of the body of the husband or 
of the wife. Prior to marriage, it appears to have been usual to 
make articles for a settlement, which articles were subsequently 
carried into effect by a feoffment, fine, or recovery. The articles 
usually begin with an agreement for the solemnization of the 
marriage, thus— i The said Thomas eovenauntyth and grauntyth 
that Robert Stoke> son and heire-apparent of the said Thomas by 
the sufferance of Almyzty God, shall lawfully marie and take 
to wyff Mdrgarett, oon of the (Joughters of the said WUiiam, and 
-to her to be maried accordyng to the lawe of Holy Churche, if 
the said Margared woll thereunto agree. And in like wise the 
said William covenauntith and grauntith by the said sufferaunce, 
that the said Margaret shall lawfully marye and take to husbond 
the sayd Robert, if the said Robert woll thereunto agree. And it 
is accorded bytwyxe the said parties, that the said marriage shall 
be solempnyzed and had before the fest of Seynt Michell the 
Archaungell next comyng.' x At the end is not unfrequently a 
provision respecting the costs of the marriage, thus — i Also it is 
accorded and agreed, that the costs and charges of the solemp* 
nization of the said marriage, as well in mete and drynke as 
oder thyngs necessary for the same, shalbe borne at the costs 
and charges of the said William Zouche theldyr (the wife's 
father,) except the apperell and arayment of the said Robert 

• * Madox's Formulan Anglieanum, No. 192 ; 25th Sept., 23 Hen. VX 
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Stoke (the intended husband.) ' l In the body of the deed are 
usually contained covenants for the settlement of the lands in 
question on the intended husband and wife in special tail, some* 
times with remainders over to others in tail general or tail male ; 
but the remainders appear to be uniformly vested, the estates tail 
being given to living parties, and not to sons and daughters unborn." 
The industry and labour of the learned Reader, in the com-* 
pilation of the present paper, are well displayed by the following 
passage : — " It is a curious question, when the now universal 
method of settlement of real estates on the first and other sons, 
to be born of the marriage, successively in tail male or in tail, 
first came into use. In order, if possible, to arrive at some 
satisfactory conclusion on this head, I have carefully searched 
through the index of the Harleian Charters in the British 
Museum, contained in three thick MS. folio volumes, and have in- 
spected all such of the very numerous deeds in that collection as 
appeared to me to bear upon the subject. I have also looked at 
the Cotton and additional charters, which are not so numerous* 
The result of my searches is, that I have not been able to dis- 
cover any trace of a limitation of an estate tail, or any other 
estate, to an unborn son, prior to the 3 and 4 Philip and Mary.** 

Mr. Joshua Williams then traces the history of this mode of 
limitation, and attributes its introduction to the Statute of 
Uses. "It was apparently hoped that the contingent remainders 
(in Chudleigh's cast) would be preserved from destruction by the 
Statute of Uses ; but in this the author of the settlement was dis- 
appointed. Had that statute not passed, it is scarcely probable 
that such a mode of limitation would have been attempted.'* 

After remarking that, " throughout the reign of Queen Eliza- 
beth, examples may be found of limitations to the use of first 
and other sons successively in tail," the learned Reader refers to 
the introduction of the limitation to preserve contingent remain* 
ders as the means adopted to prevent the destruction of con- 
tingent remainders to unborn sons, which had been held liable to 
be defeated "from the determination of two great cases, 
ChudleigKs case and Archer's case." 

" There can be little doubt," observes Mr. Joshua Williams^ 
1 Madox's Forrn/ulare AngUcauum^ No. 192* 
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" that these statements are correct, and that Sir Orlando Bridg- 
man, afterwards Lord Keeper, who may be called the father of 
modern conveyancing, was in fact the inventor of the method so 
long in use for preserving contingent remainders, by means of 
a limitation to trustees for that purpose, A collection of his 
precedents madebyhisclerk, Thomas Page Johnson,is fortunately 
preserved. Mr. Johnson states in his address to the reader, that 
these precedents were framed and advised by the late Lord 
Keeper Bridgman, during the time of his practice, when the 
unhappy circumstances wherein this kingdom stood, afforded no 
other means of safety to persons of his loyalty and constancy, 
than a strict retirement from all public affairs. And he con- 
tinues that, l betaking himself to a sedentary kind of life in his 
chamber, he became the great oracle, not only of his fellow- 
sufferers, but of the whole nation, in matters of law, his very 
enemies not thinking their estates secure without his advice. 
Then it was that these precedents were framed and advised by 
him, they being for the most part settlements between persons of 
the greatest honour in the kingdom ; and that they really were 
his, no man can better attest than myself, who was then his 
clerk, and a witness to the execution, if not of all, yet of the most 
Considerable part of them.' " 

. The allusion by the clerk to the fact, that he was a witness to 
the execution of the deeds prepared by his master, reminds us 
that the okl practice was for counsel entirely to superintend the 
department of conveyancing, without the intervention of the other 
branch of the profession. Roger North, in his life of Lord 
Keeper Guildford, thus refers to his brother's performances in 
this respect : — u At the beginning of his business he had no clerk, 
and not only drew but engrossed instruments himself, and, when 
he was in full practice, he scrupled not to write any thing himself. 
A lady in Norfolk told me he made up some agreement for 
her, and at the sealing a bond was wanted, and there was no 
attorney or clerk at hand to draw it, so they were at a stand ; 
and then he took the pen and said, * I think it will not foul my 
fingers if I do it myself; ' and therefore he made the bond, and it 
was sealed. I have often heard him complain of the community 
of the conveyancers, and say that some of them were pack- 
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• 
horses, and could not go out of their road. After his bar prac- 
tice grew up to engross his whole time, and the business of the 
crown in Westminster Hall began to lean upon him, he only 
superintended in the conveyancing province, leaving searches, 
permah, and extract-making to others that he thought fit to 
recommend, and, after he had directed, took the finishing to 
himself." We have referred to the old custom, however, merely 
because some of our readers may not be acquainted with the 
fact. We would not wish to be understood as expressing even 
indirectly an opinion as to the expediency of any change in the 
existing professional usage on this subject. 

To return from this digression, Mr. Joshua Williams concludes 
his paper with the account of the introduction of the method to 
preserve contingent remainders, though the history of settle- 
ments of real estate would have been rendered more interesting, 
especially to the general professional reader, by some notice of 
the influence of the Statute of Uses 1 in the introduction of 
powers to lease, sell, exchange, jointure, charge with portions, 
$nd of springing and shifting uses, &c. ; without which the his- 
tory of settlements can scarcely be said to be complete. However, 
where so much ability and industry have been displayed, we 
would more willingly have withheld even this objection ; and we 
will only further remark, that in an appendix the learned Reader 
inserts specimens of old marriage settlements from the Harleian 
and Cotton charters. 

We now pass on to the next paper, " On the Policy of main- 
taining the Limits at present imposed by Law on the Criminal Re- 
sponsibility of Madmen," by Fitzjames Stephen, Esq., LL.B., 
of the Inner Temple; read 4th June, 1855. "It is," observes 
Mr* Stephen, " about twelve years since the public attention was 
called to the consideration of this subject, by the murder of Mr. 
Drummond by Daniel M*Naughten. An impression prevailed 
at that period, that the impunity accorded to the insane by the 
practice, if not by the principles of the law, had been carried 
further than was consistent with the safety of society. In ac- 
cordance with this policy, the House of Lords referred several 
questions to the judges; in answer to which they delivered 

1 27 Hen. VIII. e, 10. 
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opinions which have since that time regulated the proceedings 
of courts of law in the class of cases to which they related." 

The question and answer so proposed, are as follow :— 

" Q. What are the proper questions to be submitted to the 
jury, when a person, alleged to be afflicted with insane delusions 
respecting one or more particular subjects or persons, is charged 
with the commission of a crime (murder, for example), and in* 
sanity is set up as a defence ? 

" In what terms ought the question to be left to the jury, as 
to the prisoner's state of mind, at the time when the act was 
done f 

" A. The jury ought to be told, in all cases, that every man 
is presumed to be sane, and to possess a sufficient degree of 
reason to be responsible for his crimes, until the contrary is 
proved to their satisfaction ; and that, to establish a defence on 
the ground of insanity, it must be clearly proved that, at the 
time of the committing of the act, the party accused was labour* 
ing under such a defect of reason, from disease of the mind, as 
not to know the nature and quality of the act he was doing ; or, 
if he did know it, that he did not know he was doing what was 
wrong. 

" The mode of putting the question to the jury on these oc- 
casions has generally been, whether the accused,, at the time of 
doing the act, knew the difference between right and wrong ; 
which mode, though scarcely if ever leading to any mistake with 
the jury, is not, we conceive, so accurate, when put generally 
and in the abstract, as when put with respect to the very act 
with which he is charged. If the question were to be put as to 
the knowledge of the accused, solely and exclusively, with re- 
ference to the law of the land, it might tend to confound the 
jury, by inducing them to believe that an actual knowledge of 
the law of the land was essential in order to lead to a convic-* 
tion ; whereas the law is administered upon the principle that 
every one must be taken conclusively to know it, without proof 
that he does know it. If the accused was conscious that the 
act was one which he ought not to do, and if that act was at 
the same time contrary to the law of the land, he is punishable ; 
and the usual course, therefore, has been to leave the question 
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to the jury, whether the party accused had a sufficient degree of 
reason to know that he was doing an act that was wron** ; and 
this course we think is correct, accompanied with such observa- 
tions and explanations as the circumstances of each particular 
case may require." l The above is the answer of fourteen of the 
judges. 

< Mr. Stephen then proceeds to state and answer the objections 
made to the law so stated by Dr. F. Winslow, Dr. Prichard, 
Dr. Ray, and Dr. Taylor; and arrives at the conclusion, "that 
the course pursued by the law upon this subject is logical and 
self-consistent, and that the questions raised for the considera- 
tion of the jury are within their province," Mr. Stephen then 
enters on the consideration of the question, whether it would be 
politic to alter the existing rule of law, "either by erecting 
insanity into a plea in the strict sense of the word, or by provid- 
ing that proof either of madness generally, or of the existence of 
some special insane delusion, should per se entitle the accused to 
a verdict of not guilty ." After entering at length into this 
branch of the subject, Mr. Stephen says: — "The law, as it at 
present stands, affords the insane every immunity consistent with 
the safety of society; for though mere proof of the existence of 
some insane delusion, or of what are called the moral and 
impulsive forms of insanity, will not per se justify a verdict of 
not guilty, yet it will in general raise such a presumption that 
the prisoner did not know that the particular act of which he 
was accused was wrong, that, in the absence of any proof of 
express malice, the jury will generally acquit upon that ground." 
In a note Mr. Stephen gives the following interesting infor- 
mation with reference to the influence of the fear of punishment 
on madmen. " When Martin, the incendiary of York Minster, 
was to be tried, various inmates of a madhouse were talking over 
his case. One of them remarked, i Oh ! they cannot punish him ; 
he is one of us.' I have somewhere read of a madman who 
tried desperately to kill his keeper, and on being overpowered 
cried out, 'I will murder you yet; they can't hang me for it; I 
am mad ! ' In the debate in the House of Lords, on the 13th 
March, 1843, on this subject, Lord Brougham said, that Sir H. 

nCar.andKir.,134,6. 
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Halford had told him that madmen were as much if not more 
liable to be influenced by fear than others." 

The subject of lunacy, as a matter of defence on a criminal 
trial, is certainly one of great difficulty. In many cases, indeed, 
from the general conduct of the prisoner, and even from his 
demeanour at the time of trial, no doubt can be entertained as 
to his madness. The difficulty arises where delusions exist, 
which do not altogether deprive their victim of reason. There 
are no doubt very many persons who, either from hereditary 
or constitutional causes, or from excessive grief, vexation, despair, 
disappointment, or some one of those numerous causes which 
influence and affect the brain, do not possess in the abstract a 
perfectly clear intellect. This state of miod, however, differs as 
much from madness or insanity, as a cloudy day does from mid- 
night darkness* Many sane persons are a good deal under the 
influence of delusions, although, happily, generally of a slight or 
trivial nature. How many friends have parted, how many friend- 
ships been severed, how many unions torn asunder, from causes 
purely imaginary ! 

Great care should be taken in the admission of evidence of 
insanity. As Lord Nottingham observes: — "Two witnesses 
deposing sance menti, are preferred, and believed to, before an 
hundred touching fury and madness. Melancholy and hypo- 
chondriac vapours are like storms at sea, which, though they 
disturb for a while, yet they do not hinder the returning to the 
former calm." 1 There are many persons who object to the 
present practice of admitting evidence of all kinds, especially 
medical theories, as a means of proving insanity, being, as they 
assert, subversive of justice. We venture to be of a different 
opinion. It must be remembered that if, from the researches of 
science, false theories and unsound arguments have occasionally 
been obtained, whereby persons have escaped the due reward of 
their crimes, yet that, in a very great many instances, the pre- 
sent state of medical jurisprudence has led to the punishment of 
the guilty. Had William Palmer been indicted fifty years ago 
for the murder of John Parsons Cook, it is probable that he 
might have escaped. But the experiments and medical testimony, 

1 Co. Litt. 246, b. n. 1. 
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as well for the defence as for the prosecution, rendered the guilt 
of the prisoner clear to every reasonable mind. The poisoner in 
these days, when a test has been discovered for almost every 
poison, can scarcely escape detection. 

With reference to insanity, we are inclined to believe that 
prisoners owe their escape on this ground oftener now than for- 
merly, simply because a change has taken place in the feelings 
of society with regard to the general treatment of the insane. 
It is true that new forms of mental disease are being discovered 
every day by the medical art ; but it will always remain for the 
jury to determine whether the prisoner, although subject to 
mental disease, should be held irresponsible for the crime laid to 
his charge. However, where there exists in any particular case 
a reasonable degree of uncertainty on the subject of the sanity 
of the person charged with any crime, then the prisoner is as 
much entitled to the benefit of this doubt as with regard to 
ordinary matters of feet. On the whole, we think that, under 
the existing practice, considering the body of men from whom 
our juries are composed, it will always be extremely difficult for 
an advocate, however ingenious and distinguished, and supported 
by medical witnesses, however numerous, to satisfy a jury of the 
innocence of a prisoner on the ground of insanity, except in 
those cases where their verdict will meet with the approval of 
the public mind. 

We now come to a paper, by W. T. S. Daniel, Esq., Q. C, 
read 21st January, 1856, " On Change as an inherent Necessity 
in every system of Municipal Law, and on the Means which exist 
in this Country for influencing and regulating such Change." 

Mr. Daniel defines the object of municipal law to be as fol- 
lows : — u Municipal law, founded upon and regulated by sound 
principles of jurisprudence (by which I desire to be understood 
as meaning a jurisprudence which takes the morality of the Bible 
for its basis), has, I conceive, for its object the attainment, as 
fer as possible, of the welfare of man in the social state ; and it 
seeks to accomplish this object by securing, through a due en- 
forcement of its provisions, on the one hand, the possession and 
enjoyment by all of rights essential to such welfare ; and, on the 
other, the prohibition of and redress for the violation of such 
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rights by any" We believe that this definition of the object of 
municipal law is perfectly new, and scarcely accurate. Indeed, 
Mr. Daniel himself finds it necessary immediately to qualify 
and narrow his definition within more reasonable limits. "How- 
ever wisely/' he says, " adapted to the exigencies of its members 
maybe the laws of any particular community — however broad the 
basis of experience — however deep the foundations of wisdom on 
which any system of municipal law may rest — with whatever reve- 
rence the conclusions of the past may be regarded and upheld — 
with whatever care the interests of the future may be provided 
for and anticipated — any such system, tested by experience, will 
be found incapable of compelling perfect justice between man and 
man. The canon, sublime but simple, itself the only pure spring 
from whence all sound principles of jurisprudence must be drawn, 
and to which they must revert — Do unto others as you would that 
tliey. should do unto you — considered as a rule of duty and a mea- 
sure of right, applicable as it is to man in every relation in which 
he can stand towards his fellow man, involves duties and rights, 
many and various, essential to human happiness, the enforce- 
ment of which lies beyond the power of human laws, whatever 
may be the wisdom, the justice, or the efficiency with which they 
are administered. This canon, obrerved as a rule of duty, would 
check the ambition of the despot, the dissembling of the states- 
man, the double-dealing of the diplomatist, the intrigue of the 
politician, the caprice of the judge, the avarice of the merchant, 
the trickery of the tradesman, the intolerance of the partisan, the 
jealousy of the rival, the unkindness of the husband, the impa- 
tience of the wife, the severity of the father, the disrespect of the 
child, the exactings of the master, the negligence of the servant." 
All these duties and rights, observes Mr. Daniel, the jurisprudent 
must leave to " the palsied influence of conscience," being of 
imperfect obligation, and from the " inability to accomplish, by 
laws of mere human adoption and authority, the full realization 
of the object which such laws properly aim at and intend." The 
definition thus given of the object of municipal law is far too 
comprehensive. It has ever been the aim of ethical writers' to 
determine with as much precision as possible the proper limits 
within which the labours of the legislator should be confined. 
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That there are such limits few, perhaps, will be prepared to deny. 
Even the Jewish code, which was promulgated by the Almighty 
himself, though it brings within its scope many crimes and of- 
fences not generally, and in some cases never, punishable by the 
municipal law of any state — such as, for instance, adultery and the 
cursing of parents — yet still leaves open many rights and duties 
which the moral law enforces. That this is clear appears from 
the fact that the divine displeasure is, throughout Leviticus, de- 
nounced upon very many offences or omissions of duty which 
were evidently not intended to be the subjects of municipal 
punishment. 

Arguing from the above premises, Mr. Daniel proceeds to in- 
sist that municipal law is necessarily an imperfect instrument for 
the accomplishment of the object it has in view. To show that 
this argument is not inconsistent, he says that "it is surely 
not to be expected that the nature and extent of man's achieve- 
ments in metaphysics should be greater or more triumphant than 
his achievements in physics;" and proceeds to illustrate this re- 
mark by examples of inventions and discoveries in natural science. 
.Evil and imperfection, alas ! pervade both the moral and material 
.world ; but we do not believe that municipal law is less perfect 
lhan any other human institution. With reference to the com- 
parison between metaphysics and physics, the analogy, we think, 
scarcely holds good. Municipal law is, indeed, a branch of mo- 
ral philosophy, considered in the limited sense of Paley, namely, 
as " that science which teaches men their duty and the reasons 
of it; " but moral philosophy or metaphysics, in its more enlarged 
and proper sense, means that science which teaches the operations 
of the human mind, and has no greater relation to municipal law 
than to any other branch of human knowledge. The term dis- 
covery also is scarcely applicable to municipal law. There may 
be a want of adaptation of means to ends, and a mistake of pro- 
per objects, or the legislator may be before or behind his age. 
In metaphysics, we may hope to make fresh discoveries with re- 
ference to the operations of the mind — that is, in a certain limited 
sense; for here the results are known, and the only discovery 
which can be made is in the mode by which particular conse- 
quences ensue. Neither Aristotle nqr his Iqng line of admirer^ 
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we might almost say worshippers, nor Locke and his followers, 
nor Reid and the common-sense school, have ever been able to 
discover any new power of the mind, which was not already 
known in its results, though not in its means of operation. No 
moral philosopher ever hopes of being able to discover any pro- 
cess by which sleep may be prevented, dreams obviated, or of 
accelerating in any remarkable manner the powers of association, 
consciousness, memory, &c. But to return, Mr. Daniel having 
assumed that the municipal law is an imperfect instrument, states 
that "there is no standard by reference to which we can, h 
priori, determine the absolute fitness of any given system of 
municipal law; " and that " the only rule for the free and un- 
fettered judgment of the jurisprudent is, fitness for the end in- 
tended." The legislator has, in the performance of his duties, 
two conclusions to arrive at: first, whether the proposed change 
be one which falls within his province at all; and, secondly, 
whether, if so, the object is one which it is wise or proper to carry 
into operation. Not only must there be a fitness on the part of 
the legislature for the end intended, but the object in view must 
be fit and proper. Mr. Daniel then proceeds to consider the im- 
portance of anticipating expedient changes of the municipal laws 
of a country, ilkistrating his argument by reference to the history 
of France under Louis XVI., and to the recent condition of 
Turkey. After declaring, " that if the elephantini libri, in which 
the evidences of what our laws are lie scattered, were condensed 
and arranged by competent and responsible hands, we should 
possess a Corpus Juris Civilis which might challenge a comparison 
with any code, ancient or modern." The learned Header com- 
ments on the present multifarious modes of proceeding in civil 
matters, and declares himself in favour of a fusion of the two 
systems of law and ^equity, and of a system of public registration 
of deeds. 

Mr. Daniel tfhen direct* attention to the direct means of in- 
fluencing changes in the law ; dividing them into the legislative 
and judicial. With reference to the former, he points out the 
difficulties which attend upon legislation under the present sys- 
tem, whether with regard to measures introduced by the govern- 
ment or by individual members; but without suggesting any 
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particular, or at least any new, mode of removing the existing de- 
fects. Mr. Daniel then refers to the other direct means of effect- 
ing changes in the law, namely, the judicature : — " It may seem 
strange," he says, " to say the least of it, to talk of changes in 
the law by the judicature. The office of the judge xajus dicere $ 
not jus dare; granted : but, in declaring the law, the effect of the 
decision often operates as new law, which, becoming rooted in 
our system by recognition and adoption, is as effective in its re- 
sults as an act of the legislature." And again — " This power of 
the judge to mould the law and declare its application in new 
cases, is one of the greatest importance in our system." We 
never remember having seen the doctrine with respect to judge- 
made law so broadly stated before, and we are not sure whether 
it be quite accurate. In one or two of Mr. Daniel's own cita- 
tions, the judges expressly disavow any such power as that laid 
down in the present paper. Indeed, the judges have always in 
the most express terms disowned any right to make the law, 
though many persons will contend that they virtually exercise 
such power. At all events, in a constitutional point of view, 
such a privilege cannot be conceded to them. 

Mr. Daniel, in conclusion, refers to the indirect means which 
exist to influence changes in the law; namely, the influence of the 
bar, the practice of conveyancers, the conduct and opinions of 
juries, the influence of jthe incorporate society for attorneys and 
solicitors, and of the provincial societies; of the various chambers 
of commerce ; and, l&stly, the influence of the public press. 

We next come to a paper by Thomas Chambers, Esq., late 
M.P.,nowthe Common Sejrje»nt,read 5th November, 1855, at the 
first meeting after the long vacation; Sir Richard Bethell, the 
president, we are informed, being in the chair, and a large num- 
ber of members present. The title of thjbs paper is, " Law, as 
reflecting and as moulding tjie Opinions and Habits of the 
People." 

After observing that *the absence of written law in any 
country, may be taken as conclusive evidence that its inhabitants 
have not yet emerged from barbarism," Mr. Chamber's considers 
in a general manner the influence of enactments of the ruling 
power, and contends jbhat, even in despotic countries, the laws 
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must necessarily embody the sentiments and feelings of the com-' 
munity. " The law of every country stands, indeed, in a double 
relation to the national character — the relation of cause and that 
of consequence : the spirit of the people first dictates the pro- 
visions of the law, and then the law moulds the habits and tastes 
of the people." The learned Reader then proceeds to illustrate 
the truth of his remarks by references to the statute-book. 
" Look at the legislation under the Plantagenet?, and under the 
reigns of the sovereigns of the houses of York and Lancaster. 
The very titles of the several acts sufficiently indicate the form 
which society had assumed, the modes in which property was 
held, and the notions prevailing among the people in regard both 
to its duties and its rights. Socage, knights 1 service, petit ser- 
jeanty, relief of heirs of tenants in capite, wardship, waste of 
wards' lands, marriage of heirs, widows' appeal of death, mort- 
main ; these several headings are plainly significant of a country 
where the people were grouped, and the lands held, under the 
singular conditions of the feudal state." But as the feudal times, 
declined a change took places — "Laws protecting and regulat- 
ing salmon and other fisheries, regulating the assize of bread, 
wine, ale, and other commodities ; regulating the export of corn, 
iron, and wool ; limiting and defining the rights of merchant- 
strangers and aliens ; imposing penalties and offering bounties in 
relation to imports and exports; providing fresh remedies for 
wrongs inflicted on traders and merchants — plainly bespeak the 
rapid progress of the people in productive industry, and indicate 
the spread and growth of a commercial, and the decline of a 
military and feudal spirit, notwithstanding the distractions and 
conflicts of the times." And again: — "The law of the 11th 
Edward III., which made the exportation of wool felony at the 
time it was framed, was adapted, no doubt, to the popular views 
of political economy ; and the numerous, .elaborate, and clumsy 
provisions for regulating the staple manufactures of the kingdom, 
passed during that and subsequent reigns, arje faithful exhibitions 
of the views entertained on such subjects in those days." 

, As the result of these remarks, Mr. Chambers observes, and 
we think with truth, " that the days of a statute #re numbered '. 
(that is, as an operative Act) when it reflects no phase of public 
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sentiment, corresponds with no conviction in the popular mind, 
and awakens no sympathy, and inspires no respect, in those for 
whom it is framed." The learned Reader then instances, as 
illustrations " of the doctrine, that legislative enactment is first 
the creature of the popular will, and then its controller," the 
class of statutes which measure and secure the freedom of the 
subject, and which prescribe the form of the constitution, and 
statutes of a similar nature. " If the views thus enunciated," 
observes Mr. Chambers, " have any foundation in truth, then it 
is plain that the people are educated by the laws, and that the 
principles and provisions of their code will have a very powerful 
influence upon the national character; for, steadily contemplated, 
the silent omnipotence and pervading influence of law is one of 
the marvels of civilization. When we consider the comprehen- 
siveness of its range, the multiplicity and minuteness of its 
ramifications, the ten thousand occasions on which it crosses 
every man's daily path — interposing with its peremptory pro- 
hibitions and injunctions, touching society at every point, coming 
into conflict momentarily with . the most unruly passions, the 
most vagrant and vehement impulses and desires of men, and so 
generally and so signally subduing them — we feel that it is 
impossible fully to express or appreciate the moral power at work 
over a sphere so wide, and amid obstacles so great; or sufficiently 
to admire the majestic repose which distinguishes its mightiest 
and most efficient operations." 

Mr. Chambers theu refers to modern legislation, instancing in 
particular the principle of combined capital. " No country and 
no age can point to any pages of its legislative code $o full of 
wonder as are the volumes of our private acts. We may well^be 
proud of those monuments of national wealth, enterprise, and 
public spirit; and our exultation need not be damped, because, 
as specimens of legislation, there is much that might have been 
amended. Tine, the legislator may have done his part of the 
work imperfectly, but, regarded as reflections of what the people 
of this country are, in industry, in intelligence, in knowledge of 
the applicate sciences, in indomitable perseverance, in boundless- 
resource, in courage, in quenchless intrepidity and zeal, no. 
people on the face of the earth has reared so noble and lasting. 
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a memorial to their own honour, or established bo irresistible a 
claim to the gratitude of mankind*" The learned Header then 
notices the class of modern statutes affecting directly the 
social well-being of the people, and thus sums up the result of 
his investigations : — " True, the voluminous body of our statute 
law, looked at as a reflex of the people, has from age to age borne 
but too faithful a witness to our infirmities and foibles, our 
ignorance and intolerance, our cruelty and our crimes. Page 
• after page exhibits inexhaustible ingenuity in defining and 
denouncing every shade and shape of transgression. Every 
changing phase of society brings with it a plentiful crop of charac- 
teristic crimes and corresponding penalties. Cruelty and oppres- 
sion, and injustice under feudal tyranny, are succeeded by fraud 
and dishonesty in trading times; with the multiform growth of 
commercial habits and pursuits, the variety of offences is multi- 
plied; and the introduction of the modern manufacturing system 
has given occasion for new laws to meet and mitigate the evils, 
incidental yet inseparable, which are found to attach to the 
usual pursuits and relations of men in the enormous establish- 
ments characteristic of the industry of the present age. The 
tones of legislation, from the earliest to very recent times, were 
those of menace and denunciation. Prohibition and penalty in 
every imaginable form filled the chapters of our code with terror, 
and for many ages covered our land with blood. The scaffold, 
the pillory, the hulks, the penal settlement, the loathsome 
dungeon, hue and cry, constables, assizes, hanging judges, sheriffs, 
halters, gibbets, tortures, dance the dance of death through our 
statute-book and our history. But God be praised that this 
tyranny is overpast! We have had laws that are not right, and 
statutes that are not good." 

Mr. Chambers then reviews the range of modern legislation. 
" Truly, the recent volumes of the statutes at large have some 
bright and glorious pagos. The law which prohibited the slave 
trade — the law which abolished slavery throughout the British 
dominions, at a cost of £20^000,000 sterling— deserve to live in 
the admiration of the world. The statutes which gather 
within their embrace the poor, the oppressed, the wretched, the 
outcast— which take ^acceuat of their miseries for the purpose of 
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relieving them; the acta which protect women and children 
from unsuitable or over-prolonged toil, which follow the miner 
into the bowels, of the earth, and watch over him in the danger 
and darkness of his employment — which accompany the emigrant 
on his melancholy voyage into exile, and prescribe for him com- 
forts and conveniences which he could not command — which 
provide a ministry of education, and a discipline of amendment 
for the hapless child of want and crime, and give hope and 
opportunity of recovery to the degraded and desponding — these 
are laws of which England may be proud. We have breathed 
charity and love into the hard syllables of legal enactment, and 
taught clauses of parliamentary statutes to embody noble senti- 
ments, obey sacred impulses, and shadow forth sublime aspira- 
tions." 

After adverting to the importance of public opinion, properly 
regulated, as a means of influencing the deliberations and de- 
cisions of the legislature, Mr. Chambers concludes his very 
able paper as follows : — u On the whole, as the reflected image 
cannot be loftier and nobler than that of which it is the reflec- 
tion, our hope for amended legislation lies in a regenerated and 
elevated people. Public virtue will ultimately determine the 
merit of public law, and the latter will be great, wise, compre- 
hensive, beneficent, or narrow, illiberal, unjust, and mischievous, 
according to the moral and intellectual condition of the people 
themselves." 

We then have a paper relating to one of the great social 
questions of the day — namely, the treatment of criminals, by 
Joshua WilKams, Esq. ; read 3d December, 1855, and entitled 
u On the Union of the Mark System with Associated Labour in 
the Management of Criminals." It is agreeable to find a gentle- 
man who had already read a paper on a topic relating to his own 
branch of the law, devoting himself to a subject so much re- 
moved from his ordinary sphere of duty. 

" The present," observes Mr. Joshua Williams, a is a time 
when the proper management of convicted criminals strongly 
claims attention. So long as our colonies were willing to receive 
our convicts, it mattered comparatively little to us how they 
were managed. They were sent out of the country ; we were 
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rid of them, and cared but little what became of them. The 
colonies, however, now refuse to receive any more. The news- 
papers are full of crimes committed by ticket-of-leave men, let 
loose upon society at home. We must retain them, and how to 
.reform them is the great problem. This problem, I firmly be- 
lieve, has some time since been as completely solved as it is pos- 
sible for any such problem to be. The system of convict man- 
agement proposed by Captain Maconochie, appears to me to be 
so philosophical, so plain, and so practicable, that nothing but a 
knowledge of the difficulty with which the most obvious improve- 
ments are introduced into the subjects of official routine, prevents 
one from wondering that it has not long since been adopted." 

After alluding to an gbjectioji frequently made, that nothing 
further can be attempted in the way of reformation of criminals 
than providing a proper chaplain in the jail, Mr. Joshua 
Williams says— u The object, then, of the mark system is merely 
this: to place the criminal in such circumstances as shall be 
most favourable to his reformation, and most opposed to his re- 
lapse ; providing, at the sauje time, that his punishment shall 
be such as most effectually to deter pthers from crime ; and also 
to induce the prisoner himself, when released, never again to com- 
,mit the like offence. In order to effect this, nothing less is pro- 
posed, and nothing less is considered sufficient, than a total 
.change in the whole system of criminal punishment. It is pro- 
posed at once, and for ever, to abolish the whole system of time 
sentences, and, instead of sentencing a man to transportation for 
fourteen, or to penal servitude for four years, to sentence him to 
earn so many marks ; which dQne, he shall have a right to his 
freedom, but which, so long as they remain unearned, shall con- 
tinue him a prisoner. It is also proposed, when prisoners are 
under restraint for a length of time, to divide them into com- 
panies to work together ; making, within certain limits, the 
earnings of each member applicable for the benefit of the com- 
pany to which he belongs, and his losses, by idleness or other- 
wise, proportionably injurious to them. Now, so far from this 
system being opposed to a right view of religious truth, it ap- 
pears to me to be, in fact, a humble imitation, in the dealings of 
^society with its fallen members, of those measures which the 
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providence of God has in infinite wisdom adopted towards 
fallen man/' 

The learned Header then proceeds to argue, from reference to 
Butler's Analogy, that the above mode of treatment of criminals 
is in conformity with the circumstances of ordinary life. The 
following extracts will still further elucidate the proposed plan : — 
" As man is essentially a social being, and must therefore be best 
fitted for society in society, this system does not propose any 
long continuance of solitary confinement. It is proposed, as I 
have said, to sentence every criminal to earn so many marks. 
When the unit is once fixed on, the number to be earned may, 
of course, be adjusted with the utmost nicety to the enormity of 
the offence. The sentence may be to earn any number from one 
to a million, or upwards, according to the discretion of the judge, 
or within such limits as may be fixed by law. But as all men 
are not capable of the same amount of work, or of work of the 
same nature, the amount and nature of the work which, in each 
particular case, shall constitute the unit, so as to entitle the pri- 
soner to the credit of one mark, must be fixed on by a duly qua- 
lified medical officer." 

Mr. Joshua Williams is opposed to the present system of hard 
labour, as calculated to make every prisoner an idler. The pre- 
sent plan would, in his opinion, produce habits of industry and 
self-denial, and would facilitate his obtaining employment when 
discharged from prison. The learned Reader then refers to the 
advantages rather than otherwise from prisoners associating to- 
gether, illustrating his argument by reference to the good con- 
duct of sailors at sea, and soldiers on active service. He then 
adverts to the very important fact, that the proposed system has 
never yet been brought to the test of experience ; but states that 
Captain Maconochie, as superintendent of Norfolk Island, whither 
he was sent to try his scheme, had not fair means afforded him 
of testing his plan, but that, even under very disadvantageous 
circumstances, it was attended with some success. 

After adverting to the circumstance, that Captain Maconochie's 
success has sometimes been ascribed to his own peculiar tact in 
the management of criminals, Mr. Joshua Williams says, in con- 
clusion, that " the essence of the proposed system is to trust to 
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the discretion and recommendations of officers as little as pos- 
sible ; so that, important as the temper and capacity of the officer 
in charge must always be, this system is less likely than any 
other to be deranged by the incapacity or opposition of those 
who may be called upon to administer it." 

Though we consider the above plan as rather dreamy, and 
somewhat speculative in its nature, yet it is entitled to consider- 
ation at the present time, when the statesman, the lawyer, and the 
philanthropist are alike at sea with reference to the best mode 
of reforming our criminal population. 

The subject of the next paper, " Peerages for Life," by W. D. 
Lewis, Esq. — read 4th February, 1855— has already been so fully 
treated by us in all its bearings, 1 that on the present occasion 
we shall only add, that the present disquisition by Mr. Lewis is 
worthy of attention by all those who now, or hereafter, may be 
desirous of investigating the important constitutional question to 
which it relates. 

Having now passed in review the published papers of the 
society during the first year of its proceedings, we shall proceed 
to give the titles of the several papers read during the same 
period, and which have not appeared in print. 1. The Causes 
of the prevailing Indifference to questions of Legal Science ; by 
W. D. Lewis, Esq. 2. The policy of Restrictions on the Liabi- 
lity of Partners in Trade ; by M. B. Begbie, Esq. 3. The 
Same ; by George Sweet, Esq. 4. The Nature and History of 
Charitable Trusts, and the Remedies for their Abuse ; by W. 
H. Bennet, Esq. 5. Divorce, especially in reference to the 
Rights of Wives ; by J. F. Macqueen, Esq. 6. Primogeniture ; 
by F. S. Reilly, Esq. 7. Sir Samuel Romilly as an Advocate, a 
Jurist, and a Legislator ; by W. H. Bennet, Esq. 8. Church 
Patronage, its Historical Incidents and Legal Anomalies ; by A. 
Waddilove, Esq., D.C.L. 

We may here remark that the paper, by Mr. Bennet, on Sir 
Samuel Romilly, has, however, appeared in an enlarged shape in 
the columns of this journal. 8 

1 See u Life Peerages," supra, Vol. I., N. S., p. 35 ; and " Peerages for 
Life," Itria\ p. 284. 
* Law Magazine, VoL LV. f p. 1. 



The Juridical Society. 31 

We are informed that the Hon. Baron Bramwell was the 
president of the society during the year ending in February 
last, as successor to Sir Richard Bethell, and that he was very 
assiduous in the performance of his duties as chairman. 

We now pass on to the transactions of the second year of the 
society, and the paper which first claims our notice is, " On the 
Relation between Public and Private International Law,* by J. 
Westlake, Esq.; read 3rd of March, 1856. "Private interna- 
tional law/' observes Mr. Westlake, " is the jurisprudence aris- 
ing from the conflict of the laws of different nations, in their 
actual application to modern commerce and intercourse. 1 In 
the validity, obligation, and dissolution of contracts, in the 
modifications and transfer of property, in successions by will 
or on intestacy, in questions of the capacity or status of per- 
sons, in delicts, and in many cases not easily classed, this 
conflict arises from the claim of a party to the benefit of some 
law other than that commonly administered by the court in 
which he stands. There are many and conflicting treatises and 
decisions on this description of cases, but two assumptions run 
through them : that for every such case there exists its proper 
law, and that, in the discovery of that law, the judge must obey 
some common principles, adopted by all nations in this regard, 
without which there would be an utter confusion of all rights and 
remedies. 2 Baffled by this assumed agreement and actual contra- 
riety, we naturally turn for light to the best writers on the public 
law of nations. Within their province fall all questions arising 
between persons or bodies having no common superior; and it is 
between those who, as members of different states, stand towards 
one another in such absence of political relation, that the class 
of cases described most commonly arises." 

Mr. Westlake then refers to the international theories of 
Grotius, Burlamaqui, and Vattel, and traces the history of the 
present subject, observing that, " without the help of public in- 
ternational law, the problem of private international law cannot 
be solved." The learned Reader then proceeds to inquire " how 
far the current principles on the conflict of laws can be con- 

1 Story on the Conflict of Laws, s. 4. 
*i&u*.,s.4. 
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nected with the views now generally received on the limits of 
national authority, premising that, in forming a practical system 
of private international law, any principle will have to be carried 
out, in no intractable spirit of pure theory, but with a careful 
adaptation to the thousand circumstances which so richly diver- 
sify our modern life." Mr. Westlake then considers, on this 
branch of his subject, the nature of sovereign authority, referring 
particularly to the question of property, the origin and nature of 
obligations, and their universal validity. He then adverts to the 
law of domicile, and remarks that " the history of European 
law contains nothing more beautiful than the evolution of the 
idea of the person from that of the family, and the mysterious 
perpetuity which clings to the former as a memory of its source. 
It is indeed by what concerns the family, that, more than by 
any other thing, it is- European law and not Oriental." Mr. 
Westlake then refers to the question of competency to contract, 
and concludes a very able paper by observing, that "the 
nature and limits of law have seldom been introduced into the 
discussion ; and when they have, the immediate duty to obey 
has been too often confounded with allegiance ; a law has been 
treated as a command to the judge, instead of a command to the 
party. Yet, perhaps, it is in the nature and limits of law, as as- 
certained by that science which legislates for the republic of 
nations, that the surest foundations of private international juris- 
prudence can be laid. It is to this possibility that I have 
wished to draw attention to-night." 

The subject of the above paper is certainly one of great im- 
portance, and the views propounded by Mr. Westlake are very 
ingenious in their nature. It would, indeed, be very advisable 
if some general rules could be laid down for universal adoption, 
with reference to matters coming within the province of private 
international law. However, as the rules which states, having 
no common superior, in their decisions of questions of this na- 
ture feel bound to follow, have arisen simply from reasons of 
utility and convenience, and owe all their force and validity 
to long usage and general acquiescence, we fear that great prac- 
tical difficulties exist in the way of any change or improvement 
which enlightened principles of jurisprudence may suggest. 
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But still the scheme is very feasible, and as such is entitled to 
every consideration. 

A paper of a very different character next claims our notice, 
namely, " The Classification and Definition of Crime," by Fitzjames 
Stephen, Esq. ; read May 5, 1856. 

" It is," commences Mr. Stephen, " the inevitable result of the 
process by which English law has "grown up, that it should be un- 
systematic in its arrangements and definitions. Some conveni- 
ences and some inconveniences are the natural result of this state 
of things. To attempt to extricate from our existing authorities 
a scientific system of criminal law, is much like trying to sys- 
tematize a set of irregular verbs." Mr. Stephen then at some 
length contrasts our criminal system with that of the codes of 
France and Louisiana, and in doing so animadverts on various 
points in this branch of our law, which in his opinion require re- 
vision. The division into felonies and misdemeanours proceeds, 
he says, " upon mere caprice." The learned Reader directs parti- 
cular attention to the state of the law of high treason. 

"The most curious circumstance," he observes, "about the 
English law of high treason is, that, with respect to a vast pro- 
portion of treasons, it is entirely in the discretion of the prosecutor 
to treat them either as felonies or as treasons. The 11 and 12 
Vict., c. 12, makes almost all treasons felonies ; so that it is not in- 
conceivable that a man might, by a single act, constitute himself 
a sort of criminal Cerberus, traitor, felon, and misdemeanant at 
once. Suppose, for example, he were to shoot at the Queen, he 
would be liable to the following penalties : — First, under the 25 
Edward III., he might be hanged, drawn, and quartered; 
secondly, he might also be hanged, drawn, and quartered under 
the 36 Geo. III., c. 7. ; thirdly, he might probably be convicted 
under 11 and 12 Vict., a 12, & 3, of attempting to depose her 
majesty, and of manifesting such attention by the overt act of 
shooting at her, and thereupon be transported for life, or not less 
than seven years, or imprisoned for not more than two years with 
or without hard labour ; lastly, he might be convicted under the 
5 and 6 Vict., c. 51, of the misdemeanour of discharging fire-arms 
at the Queen, and thereupon be transported for seven years, im- 
prisoned, or whipped not more than thrice. — It is difficult to 
VOL III, no. v. i> 
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imagine how any one could gravely maintain, either that a set of 
ignorant labourers breaking down inclosures on the south downs, 
cbuld be supposed to intend to break down all the inclosures in 
England, or that they should be allowed to excuse themselves by 
showing that there were, in fact, some inclosures in Northumber- 
land which they intended to spare. Indeed, the law of treason 
in this country is so comprehensive in some directions, and so 
meagre in others, that it reminds me of Mr. Mill's remark, that 
Aristotle's predicaments resemble a system in which animals would 
be classified as consisting of birds, beasts, fishes, reptiles, and pie- 
bald horses with a white star on their foreheads." Mr. Stephen 
then proceeds to consider the subject of homicide, and transcribes 
a long passage from the seventh report of the Criminal Law Com- 
missioners, as containing a graphic and curious description of the 
state of the law upon this subject. The learned Reader then di- 
rects attention to the inconveniences attending the very great 
discretion now vested in the administrators of the law with 
reference to the power of awarding punishment. 

" I think," Mr. Stephen remarks, " no one can have seen any 
thing of criminal practice, especially at quarter-sessions, without 
perceiving that the most exttaordinaiy variations in the severity of 
punishment do, in fact, result from the different estimates which 
different minds will unavoidably form of particular crimes. I 
have heard a boy sentenced to be imprisoned for six months with 
hard labour for snatching a watch from a gentleman's pocket ; 
shortly afterwards, I heard another boy sentenced by another 
judge to six years' penal servitude for snatching a purse from 
a lady's hand. At the commencement of a circuit, one of thd 
judges sentenced a woman to fourteen years' transportation for 
passing forged notes ; at the conclusion of the same circuit his 
brother judge sentenced two men to four months' imprisonment, 
I think without hard labour, for precisely the same offence. Night 
poaching, again, is an offence of the gravity of which different 
judges take very different views ; and it is well known that some 
of them go on the principle of punishing first offences severely, 
whilst others punish them lightly. The commission of an offence 
on this or that side of an imaginary boundary, will often make 
a difference of months, or even of yeats, in the amount of punish* 
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ment which it receives ; and I feel little doubt that, if the matter 
could be investigated, it would be found to be about three times 
as dangerous for an innocent man to be tried, and perhaps twice 
as penal for any man to be convicted, at the quarter-sessions as 
at the assizes." 

Another objection brought forward is, that a " very common 
consequence of the present want of system is, that men are con- 
stantly tried for one crime and punished for another ; " that is, 
through previous convictions being taken into account, and also 
the general bad character of the prisoner, which ought, according 
to Mr. Stephen, to be made " the subject of an independent 



investigation. 



a 



- " Whatever," observes the learned Reader in conclusion, " may 
be its defects in a systematic or scientific point of view, we ought 
fiever to forget that the law of England is now as much dis- 
tinguished by its lenity as it was formerly by its severity ; nor do 
I think that it would be easy to show that crime has much increased 
in consequence of it This is the bright side of the system ; but 
it can hardly be denied that the embarrassment in which our law 
involves those who are best qualified to use the discretion which 
it allows to judges in respect of punishment, and the necessity 
Under which it labours of permitting that discretion to a large 
class of persons little qualified to administer it, are very substan- 
tial evils ; nor can I admit that any other name would adequately 
describe a want of system which makes any scientific knowledge 
of the law almost impossible." 

There are no doubt many anomalies and inconsistencies in our 
criminal law, but they relate more to the form than the substance 
of the administration of justice* The crimes of high treason, 
felony, and misdemeanour, were originally very distinct in their 
character. The refinements and nice distinctions have been the 
result of the piecemeal system of modern legislation. As to the 
discretion now possessed by the judges and magistrates who ad- 
minister criminal justice, we think it rather beneficial than 
otherwise. It is almost impossible a priori, and without being 
acquainted with all the circumstances of each particular case, to 
award the just meed of punishment. However, without doubt, 
this branch of the law is susceptible of classification and arrange- 



36 Tlie J uridical Society. 

merit, more in accordance with sound principles of jurispru- 
dence. 

A very important paper, " Codification of the Laws of Eng- 
land/' by W. M. Best, Esq., AM., LL.B. ; read April 7th, 1856, 
next claims our attention. After alluding to the present as a 
time when law reforms peculiarly share the attention of the 
country, Mr. Best says, that foremost among the projects, " almost 
countless in number, and with every possible variety of merit 
and demerit, showered upon the legislature and the public — 
stands the subject of the present paper ; a project which, for 
magnitude and importance, throws every other into the shade, 
namely, the proposal to reduce into a code or ' codify' the laws of 
the country, that is, recast the entire system — abolish the exist- 
ing law, take all that seems good in it, make the additions which 
the state of the times require, and reissue the whole with the 
impress of legislative sanction/' The learned Reader then refers 
to the differences of opinion which exist on this question, and 
says, " I am fully satisfied in my own mind that the principle of 
codification is unsound, and that the path hitherto trodden by our 
legislature in the improvement of our laws — amendment and 
consolidation — is the true one." 

The following definition is given of a code: — "The term 
* code ' (codex), in its original signification, meant the wood of a 
tree on which laws were written, whence, by an easy metaphor, 
it came to signify those laws themselves. Thus we speak of the 
code of Moses, of Solon, of Frederick, of Napoleon, &a, to desig- 
nate the body of written law drawn up and promulgated by any 
of those lawgivers. The verb 'codify/ therefore, strictly and 
properly means to draw up and promulgate a body of wntten 
law ; and the substantive ' codification' is almost, if not entirely, 
synonymous with legislation. But these terms are commonly, 
and as applied to the law of England, always used in a secondary 
and more limited sense. By 'codify' is understood to collect into 
a code a body of written law, a number of scattered pre-existing 
laws; and by 'codification' the process of codifying, thus ex- 
plained." 

Mr. Best then refers to the popular notions respecting codifica- 
tion : — " Every evil observable in the adminstration of justice 
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among U3, whether it be one of those inherent in the nature of 
municipal law, or one for which no efficient remedy has as yet 
been discovered, is charged upon the absence of a code. It is 
assumed that our laws might easily be reduced into a system, 
which every man could interpret for himself, in which event law 
would either disappear altogether as a distinct branch of human 
knowledge, or the profession of it be confined to a few questions 
of peculiar difficulty, and to dealing with disputed facts in forensic 
proceedings. Such is believed to be the state of things in coun- 
tries governed by written laws, and especially in France. We 
often hear it asserted, that the code Napoleon has brought the 
law of France into a state so perfect and intelligible, that any 
Frenchman desirous of knowing the law of his country on any 
particular subject, has only to consult a small book, which he can 
with ease carry in his pocket" 

The learned Reader then alludes to the opinion of Bentham on 
this part of the subject, and endeavours to disprove the popular 
notion with regard to codification, by reference to the law of 
France, which he says is not comprised in one code as is gene- 
rally imagined, but in many, and that the same are already over- 
run with comments. On referring to the " decantatum of Ben- 
tham and others, that the great obstacle to the codification of the 
law of this country is to be found in the self-interested opposition 
of its practitioners," Mr. Best says — "If personal motives are 
to be brought intp the discussion of the present question, it may 
become important to inquire, how far ambition and vanity have 
a share in creating advocates for codification. The fame of 
Justinian, Frederick, or Napoleon, presents a tempting bait ; and 
embryo Tribonians are to be found in every age and country, 
qualified in their own estimation, and ready at a moment s notice, 
to remodel any bpdy of law, however ancient or intricate/' 

Mr. Best then directs attention to the supposition of Bentham 
and his followers, that a code would abolish judge-made law, and 
having thus cleared the way by the consideration of the foregoing 
preliminary matters, he proceeds to the main question of the 
paper — " Is it desirable that the laws of England be reduced into 
a written code or not ? " The learned Reader then combats the 
axiom, "that the codification of its laws is a necessary incident 
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in the legal history of every nation," and says— •*" Moreover, the 
advocates of codification among us are by no means agreed as to 
the extent to which their favourite theory should be applied. 
Some would codify the law generally, others would codify the 
statute and not the common law, and others would codify the 
criminal but not the civil law/' Mr. Best then considers these 
three classes in their order. With reference to the proposal to 
codify the common law, he arrives at the conclusion, " that a cus- 
tomary law is the safest and soundest base for the legal system of a 
country, — Many a crime, often of a nature to imperil society ; 
many a dishonest act, calculated to destroy confidence between, 
man and man, slips through the language of a written law, which 
would be arrested and redressed under a law of principles." Mr. 
Best then gives a long extract from an article entitled, " Custom 
and Laws compared," in the seventh number of a periodical called 
" The Bee/* edited by Oliver Goldsmith, as containing a good 
statement of the advantages of customary above written law. 

The learned Reader then adverts to the second proposition, 
namely, to codify the statute law simply, and arrives at the con- 
clusion, that, with the exception of some of our old statutes, " the 
principle of consolidation, not codification, may be applied with 
advantage." He then refers to the difficulty which would arise 
if the common and statute law were codified, with reference to our 
judicial equity, and the constitution and the liberties of the 
nation. "The great and invaluable principles of the British con- 
stitution, which have given it its world-wide celebrity, have been 
evolved one after another, as occasion required, and possibly fresh 
ones may be evolved in time to come; but define the constitution 
on a piece of paper, and this hardy natural growth is arrested for 
ever." 

With reference to the third class, those who ftdvocate.a codifies 
tion of the criminal but not the civil law, Mr. Best attacks them 
on their own ground, and contends that, " if laws promulgated by. 
writing are better understood by the people than those which 
rest in custom, why should codification be confined to the criminal 
&w?" 

. With regard to the argument for a code founded on the number 
of legal works, and tho enormous bulk of the statutes, Mr, Best 
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says, " The mass of authority in English law is^ however, more 
apparent than real Much of the old works is conversant about 
laws which have long ceased to exist, and almost every thing in 
them applicable to our law at the present day, has been transferred 
to digests and text-books, which gives the practising lawyer the 
information he requires, and, the greater the alterations made in 
the law, the more of these old works will drop into oblivion." 
Mr. Best then contends that either under a code with affirmative 
words only, or with both affirmative and negative words, the old 
law-books could not be thrown aside. He then observes that, 
even when codes exist, there are numerous works containing 
comments which are looked upon in the nature of authorities, 
" When the study of the civil law was revived iu modern times, 
the spirit of comment broke loose in all its fury throughout 
Europe, and has not been laid to this hour. The comments on 
the civil law present a mass of matter compared with which the 
English law library sinks into insignificance. And a similar fact 
seems preparing for the code Napoleon, the expositions of which 
already run to a considerable length," 

Mr. Best then alludes to what he calls "the popular delusion; 
that codification of the law would render acquaintance with it 
easy to all, and in a great degree, if not entirely, extinguish law 
as a profession ; " and after bringing forward instances of the 
difficulty of definitions free from ambiguity, he says, " An intelli- 
gent layman would in the end be convinced, that in seeking to 
apply for his own guidanpe law taken from a code, he was follow- 
ing an ignis fatuus, and that law forms no exception to the rule, 
that man in civilised society cannot be all in all to himself, or 
exist without the co-operation of his fellow-man. ' Every man, 
his own lawyer/ ' Every man his own doctor/ and such-like 
apophthegms, however enticing to the vulgar in all ages, have 
ever been received by the wise as bearing the unfailing stamp of 
empiricism and imposture/' 

Mr. Best then directs attention to the three precedents 
for codification, namely, those of the IJnited States of America, 
France, and lastly Rome, as of the greatest importance j and, for 
one reason and another, contends that these examples do not ap- 
ply to the JSpglish law, The following account of the nature, 
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expense, and scarcity of ancient; books, will no doubfc prove interest- 
ing to the reader : — " We should remember that in those days 
neither paper, nor type, nor the convenient liber quadratus, was in- 
vented. An ancient book was a roll of vellum, parchment, or 
papyrus, without stops, side-notes, or index ; with not only the 
senteuces but the words undivided from each other, and written 
in a large uncial character ; and, as if all this were not sufficient 
to confuse, the whole stocked with abbreviations, so that probably 
one-third or one-fourth of the text had to be supplied by the 
judgment or imagination. A statement is made by Justinian in 
the second preface to the Pandects, which, if it can be relied on, 
fehows, almost to demonstration, how much the necessity for codi- 
fication at Constantinople arose from the nature of ancient books. 
The emperor there boasts that the materials out of which the 
Pandects were framed consisted of 3,000,000 of lines of writing ; 
and that these were digested by Tribonian and his colleagues into 
150,000 lines, or one-twentieth part of the former. 1 Now, I have 
here a copy of the Corpus Juris Civilis, without note or comment. 
Here are the Pandects — this quantity that I can hold with ease 
between my fourth and fifth fingers, represents in* modern type 
the 150,000 lines to which the old Roman laws were reduced ; 
and, consequently, twenty times that quantity of the same type 
would represent the original works. Then, with respect to the 
code, we are not told the quantity of materials from which it was 
framed, but may safely assume it not to have exceeded half that 
from which the Pandects were framed, for the code is not nearlv 
half as long as they; add to which, that the materials of it were col- 
lecting only during four or five centuries, whereas those of the Pan- 
dects had beenaccumulatingfor nearly thirteen. Taking it therefore 
at half, thirty times the quantity between my fingers represents, 
in modern type, the contents of the camels'Joads which frighten- 
ed the Roman empire from its propriety. Now, a literary gentle- 
man. — nay, many a mechanics' institute — would consider a library 
ill furnished that did not contain as Jarge a quantity of type as 
this ; and as to its weight, so far from requiring several camels 
or horses, a strong donkey would probably carry it all/* 

Mr. Best then traces the legal and political history of Rome 

x Pref. 2 a, Pand.8. 1. 
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after the time of Justinian, quoting principally from Gibbon. 
He then adverts to the distinction between the historical and 
actual value of the Roman law, and observes, that " great and 
lasting would be the benefit to the human race, could the laws 
of Rome be reduced to their true level in the eyes of legislators 
and jurists!" He then concludes a truly able and eloquent 
paper with the following passage : — w The law, meaning by this 
the unwritten and written law, of England, is now generally 
admitted, even by its enemies, to be a great and noble system. 
Whatever its errors or shortcomings, it has, during more than six 
centuries, secured the prosperity and preserved the liberties of 
this land ; whilst almost the very name of freedom was extin- 
guished in those countries of Continental Europe which adopted 
its great rival, the civil law. The law of England does not 
indeed flash across the historical horizon with the meteor splen- 
dour of the codes of Justinian, Frederick, or Napoleon, but it 
has shone for ages with the steadier and more useful light of 
a planet ; and, before our lawgivers extinguish this light, they 
should weigh well their capacity to supply one equally bright 
and enduring. This is no subject for experiments — a mistake here 
is necessarily fatal. The momentous question, whether and to 
what extent our laws ought to be codified or consolidated, should 
be determined by appeal to the established principles of juris- 
prudence and legislation ; and by careful observation of the 
position, both geographical and political, of our country and the 
character of our people — not by crude theories based on axioms 
taken up without due examination, or fancied analogies drawn 
from the legislation of France when recovering from a revolution 
of unexampled magnitude and horror ; of Rome, when tottering 
'to her fall ; or of Constantinople, when deep sunk in the abyss 
of slavery, superstition, and corruption/* 

The views against codification, thus ably and boldly propounded 
by Mr. Best, are deserving of mature and serious consideration at 
the present time, when the advocates for a code are rather on 
the increase, not only without but also within, the walls of the 
profession. 

The next paper is, " On the Principles which ought to Regulate 
the Interference of the State with Property held by Public Bodies 
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or for Public Purposes" by J. N. Higgins, Esq., one of the 
Honorary Secretaries of the Society, read June 2, 1856, After 
entering fully and in a very able manner into the nature and 
extent of the jurisdiction of the Court of Chancery, with reference 
to property held by public bodies for public purposes, and con- 
tending that the superior powers of parliament might frequently 
be called in aid with advantage in many cases, Mr. Higgins thus 
recapitulates the principles which he submits " ought to regulate 
the interference of the state with such property/' 

" Where property is held by a corporate body, the original ob- 
ject being the benefit of the public — not necessarily of the nation 
at large — but contemplating nevertheless to some extent an ap- 
proximation to a national benefit, then the state haa a right to 
interfere with the disposition of such property whenever it ap- 
pears to be diverted from its original intention, or when it fails in 
whole or in part to answer such intention ; in one word, to pursue 
the course which the Court of Chancery in analogous cases had 
marked out, and adopt the doctrine of cy pres, in cases where 
the magnitude and national importance of the interests involved, 
prevent the application of those rules of common-sense and pru- 
dence through the medium of a court of equity. And in cases 
where a gift of the property by the Crown or Parliament was 
originally of such a character that a court of common-law would 
hold the grant to be void, the state has for its guidance the 
sound and wise decisions of the common-law judges in analogous 
cases, to which I need not now revert in detail. 

" There is this wide difference between charities administered 
under a decree of a court of equity, and the other funds to which 
I have alluded. In the former case the court is bound to do all 
in its power to follow the course marked out by the donor or foun- 
der of the charity ; it is in common justice obliged to defer, as far 
as possible to his expressed intention, and sometimes there is consid- 
erable difficulty in discovering what that intention is ; but in the lat- 
ter the donor and the object as well as the interpreter of the gift is 
the Barns— gamely, the public ; and if in one case the court may 
vary the scheme of a charity to meet the changing circumstances 
which the lapse of time has brought about, surely in the other 
there is nothing i» reason or justice to prevent the exercise of a 
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similar power by the state, which is higher than the court, and 
from which the court derives all its authority." 

The topic of the present paper seems to have been suggested 
by Mr. Lowe's motion, to consider the subject of local dues on 
shipping ; and the question is certainly one which, as Air. Higgins 
observes, " should receive full and deliberate discussion," 

We now arrive at the last of the series of papers before us, 
namely, — " The Principles of Legislation involved in the Statute of 
Frauds, as it affects the Law of Contracts," by Stephen Martin 
Leake, Esq. ; read the 7th of July, 1856. After giving a long 
catalogue of anomalies and difficulties, to which the 4th and 17 th 
sections of this statute have given rise, and then considering in a 
general manner the policy of the statute as a means of prevent- 
ing frauds and perjuries, Mr. Leake thus recapitulates the 
results aimed at in his paper : — " I have shown upon authority 
that the statute in practice has been attended by doubts and diffi- 
culties which ages of judicial interpretation have failed to remove* 
I have endeavoured to trace the cause of these, at least in part, 
to the restrictions imposed by the statute on the forms and evi- 
dence of contracts. The statute sets out with the avowed object 
of purifying contracts from fraud. The principle it adopts is to 
exclude the evidence of the contract altogether, when that evidence 
might give rise to perjury. By so doing, it confines the evidence 
of the contract to certain formal proofs, and so restricts the mode 
of making the contract to the formalities which will be admissible 
in evidence. The formalities prescribed are at variance with the 
ordinary mode of contracting, and are such as persons without a 
special knowledge of the statute cannot be led to adopt Such 
special knowledge cannot be generally diffused, and yet ignorance 
is visited with penalties. It provides securities against frauds 
where none are wanted, and which, therefore, are habitually ne* 
glected, Jt treats the freedom and obligation of the contracting 
power as subsidiary to the prevention of fraud. The statute acts 
on the same principle throughout all the branches of law which 
it touches, The principle is not to meet fraud directly by general 
preventive and vindicatory measures, but to oppose it by raising 
defensive barriers in every quarter which it may possibly invade. 
Theoe defences, however effective against the enemy, not only 
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disfigure the appearance, but also greatly obstruct the use, of the 
ground upon which they are raised/' 

We have now endeavoured to place before our readers the sub- 
stance of the above valuable papers, together with occasional re- 
marks of our own on the subjects to which they relate. 

" One great use of a review/' observes Sidney Smith, " is to 
make men wise in ten pages, who have no appetite for a hundred 
pages." Such has been our object on the present occasion. 



Art IL— ECCLESIASTICAL JURISDICTION IN 

FRANCE. 

Institutions DiocSsaines (2 Vols, in 8vo.) By Monseigneur 

Sibour, late Archbishop of Paris. 

THERE are few things, perhaps, of which we know less than 
of the internal organization and government of the Catholic 
Church in France. Our readers may think we ought to say in 
any Catholic country ; but there is a great difference between 
the Church of France and that of Italy, or Spain, or Austria, for 
instance* In these last-named countries the Catholic Church is 
essentially ultramontane, and is not only dependent upon Rome, 
but, in its own internal forms and usages, copies the usages and 
forms of the Papal power. For these nations Rome alone is 
every thing, and consequently the Episcopacy, which is the 
shape assumed by authority in the internal ecclesiastical adminis- 
tration of these churches, is absolute, and no one dreams of pre- 
tending to gainsay its decrees ; but, in France, the case stands 
otherwise, and the Gallican Church has a certain spirit of inde- 
pendence which refuses to submit blindly and without discussion 
to the fiat of Rome, unless in matters of faith, where, according- 
to the principles of Catholicism, resistance would be heresy. 
Even here, however, a great distinction must be made, into the 
details of which it is not our intentipn to enter, but which we 
cannot avoid cursorily touching upon. Even in what regards 
matters of faith* and dogmatic declarations, the Gallicans have 
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a point of view that is by no meaner that of the pure Papists ; for 
whilst the latter are satisfied with a Papal sentence, the former 
require that such sentence shall be framed, not by the Pope 
alone, but by the Pope surrounded and supported by the Church ; 
and, instead of admitting with the pure Papists the " infallibility 
of the Pope when pronouncing ex cathedrd," they admit it only 
when the Sovereign Pontiff has his decisions ratified by the 
(Ecumenic Council, i. e. 9 by the representatives of the Catholic 
Church all over the world. Hence the imprudence, as far as the 
French clergy is concerned, of the proclamation of the Immacu- 
late Conception as an article of faith. The determined Gallicans 
say, whenever they can venture to do so, — u The question is still 
an open one, for the Church has not spoken — if, in fifty years 
hence, the Church of France, represented by the majority of her 
bishops and archbishops, chose to protest against the insufficiency 
of the manner in which the dogma has been proclaimed, they 
would be quite free to do so, and a convocation of the Church at 
large could alone be competent to decide upon the point.' 9 

We merely touch upon this to show what is the Gallican feel- 
ing, as distinct from what we have called the purely Papistic one 
(for it is this feeling which lies at the root of all the divergencies 
observable in the details of internal administration). u The Papal 
See," says, in his work on u The Liberties of the Gallican Church," 
Mgr. de Frayssinous (one of the highest authorities on the sub- 
ject)—" the Papal See is for us (the Gallicans) the centre towards 
which every thing tends, but not the source whence every thing 
is derived." In other words, (and this must never be lost sight of 
when studying the organization of the Gallican Church,) the 
Pope is regarded as " Primus inter Pares? but as nothing more, 
and the idea of the complex unity of the Church is never aban- 
doned by a Gallican. The consequence of this is to be traced 
in all minor details, and, above all, in the measure of Episcopal 
authority, which is but the various and particular reflection of 
the general and absolute authority of the Holy See. 
. Whereas, in ultramontane countries, such as Italy and others, 
the Episcopal authority is despotic, and not wondered or cavilled 
at because it merely reflects in detail the immediate and indivisible 
authority to which the Church of the country submits asemanating 
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from the Pope ; in France, the Church has at bottom a marked 
republican tendency, and seeks in its internal organization to re- 
produce practically that u Complex unity " whereof it upholds 
the necessity in matters of faith. 

The spirit, therefore, of the Church of France, is one of respect- 
ful independence ; and it so happens that circumstances have 
conduced to make the internal organization and government of 
that Chnrch as opposed as possible to its vital principle. Hence 
all the mischief— mischief far greater and more wide-spreading, 
than we can have any notion of, but of which the last and most 
awful result was the recent tragedy of Paris, the impious as- 
sassination of Monseigneur Sibour by the interdicted priest 
Verger, 

A more unqualified villain, a more irreclaimable criminal, than 
this said Verger, has perhaps seldom been seen ; added to which, 
there was in him that grain of extravagance which, according as 
it is allied to other defects, makes either a positive maniac or a 
monster. Yet Verger, who was decidedly not quite insane, (how- 
ever his modes of thought might not be those of other men,) must not 
either altogether be styled a M monster," that is, a being for whose 
existence there is no evident cause, and for whose reproduction, 
under a similar shape, there is no natural reason. Verger, alas ! 
is, on the contrary, one of a class or category of creatures, for 
whose existence there is a cause, an evident one, and for whose 
reproduction, under a similar shape, there subsists a natural rea- 
son. Set aside the extravagance, the excentricity (we take the 
word in its true sense — that which is ex-centric) of the man— -set 
aside that which is peculiar to himself, and constitutes his own in- 
dividuality exclusively — set aside all this (which is accidental), 
and Verger remains one of a class — of a species which has it* 
evident and natural origin — its raison cCelre, as the French 
term it— and which can no more fail of being, than any eflfeot 
c&n fail of resulting, from a given canse. The origin of the 
genus that we allude to, and whereof the murderer Verger 
is but an extreme and exaggerated specimen, lies in the de- 
fective ecclesiastical jurisdiction of France, and in the esta- 
blishment of an authority in the internal government of the 
French Church, which is diametrically opposed, and radically an- 
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tagonistic to the principle which is the vital one of that Church 
itself. 

No one was more profoundly convinced of the truth of all we 
have just advanced than the unfortunate Archbishop Sibour him- 
self ; and he has left a work upon the subject, in which the de- 
plorable deficiencies of the ecclesiastical law in France are 
examined in masterly style, and sought to be obviated; and 
the pages whereof seem mute witnesses, as it were, to a kind of 
prevision of the fearful event that was to happen later. 

The inconsistencies existing between the civil and ecclesiastical 
kw in France, and the want of any real justice for the subaltern 
priest which is the result, are the subjects the treatment 
whereof induced the late Archbishop of Paris to write and pub- 
lish his book. He did so twelve years ago, in 1845, being then 
Bishop of Digne; and, having proved by practice the excel- 
lence and applicability of the Diocesan Institutions, he recom- 
mended them to the notice of the clergy in general. The book made 
a great and deserved sensation — it was in the hands of every 
priest in France ; and the writer of these pages has himself had 
personal opportunities of witnessing how, in parts of the country 
the most remote from the author's Bcene of action, the said au- 
thor was looked up to as the only likely reformer of church 
administration— as the real protector of the French Church ; 
and how his nomination to the archiepiscopal see of Paris was 
hailed as a glorious event by the lower clergy of nearly all 
France. Alas! the Archbishop of Paris failed in carrying out on an 
extensive scale, what the Bishop of Digne had so admirably Bet 
on foot on a circumscribed one. The archbishop unhappily saw 
by other eyes, heard by other ears, was influenced by other coun- 
cils than his own, and, to speak the unvarnished truth, was 
faithless to a mission it would have been so glorious for him to 
accomplish. But what he failed to put in practice personally, he 
has, however, irrefutably established in theory; and his book 
and its principles cannot pass away as he has done, for they are 
the expression of the necessities of the Church in France, and 
point out clearly the remedy, as they also leave no doubt as to 
the existence and extent of the evil 
- To begin with the latter. The evil is, that after the revolution 
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of 1789-93 had destroyed the Church of France in its old 
hierarchical and administrative form, the power which re-consti- 
tuted it failed to provide for it judicially in its new one. The 
French Church as it now stands, is supposed to date, and does 
date from the concordat, but what is, judicially speaking, the 
situation of its members ? . They are amenable to a law which 
cannot, by any earthly means, have cognizance of all their 
offences, and for such offences as escape the cognizance of this 
law they have no appeal to any tribunal whatsoever, and are 
dependent wholly and solely upon the arbitrary power of 
their immediate superior — the bishop or archbishop. It is true, 
there is recourse from the immediate superior, or bishop, to the 
metropolitan, and from the metropolitan to the Pope; but these 
appeals are comparatively unavailable for subaltern priests, for 
they necessitate an expense of time and money that the latter 
can seldom afford ; besides which, where an appeal is simply 
made from one individual to another, and not to any tribunal or 
multiform assembly whose authority is founded upon discussion, 
the first decision of the immediate superior stands little or no 
danger of being revoked, and the subaltern priest, knowing how 
small a chance he can have of prevailing against his bishop, 
either submits to his condemnation, however unmerited it may be, 
or murmurs and flies openly into revolt (as did Verger), but is in 
either case determinedly convinced of one thing, namely, that 
there is no justice in the Church of France for a subaltern priest. 
The concordat has in one sense attempted to counterbalance 
the despotic powers of the bishops, by the institution of the 
Cures-doyens or Cures de Canton, as they are termed, who are 
immoveable, and therefore independent of the bishop ; but, in 
the firec place, though legally independent of the Episcopacy, 
these cures fall administratively, in a thousand ways, under the 
episcopal sceptre ; and, in the next place, the bishops may some- 
times find a means of eluding the terms of the law, as, at this 
moment, one of the most respectable though wrong-headed pre- 
lates in the country — the Bishop of Moulins, is trying to do. The 
said bishop, annoyed by the independence of his cantonnal- 
curates, has for a year or two past resorted to the following de- 
vice: — At the very moment when he "institutes" (according to 
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the technical phrase) a cantonnal-cur6, he does so on condition 
that the latter deposits in his hands his resignation of his office, 
duly signed and sealed ! This letter the superior keeps, and 
makes use of later if needs be ! In this way, the despotic supre- 
macy of the bishop is insured ; for he can suspend, or change, or 
interdict, the cantonnal-curtfs of his diocese, as he would the 
humblest village-cure in existence, and there is, in all his clergy, 
no force that can raise an obstacle to his own. 

But here, it will be argued, the civil tribunals can interfere ; 
for here there is a positive infraction to the concordat, which is 
the established law of the realm. True ; but now we fall at once 
upon the incompatibilities existing between the civil and ecclesi- 
astical law. As a mere citizen, the cantonnal-cure, placed in the 
position we have above referred to by his bishop, can appeal to 
the Oonseil d'Etat, but he is not a mere citizen ; his condition is 
a complex one — he is a citizen and a priest, and as a priest he 
is spiritually amenable to a jurisdiction against which the highest 
temporal authority upon earth is without avail. For instance, 
suppose the cantonnal-cure having, as we said, appealed to the 
Conseil d'Etat and gained his cause against his bishop. How 
will it stand if the latter have immediate recourse to spiritual 
arms ? If he declare him excommunicate ? To whom then may 
recourse behad by the inferior ? The Bishop of Moulins Aasdeclared 
" all those who appeal from his authority to a temporal one, ipso 
facto excommunicate/' In this case what is to be done ? The 
cantonnal-cur£ may be as legally independent of his bishop as 
he chooses, and the Conseil d'Etat may maintain him in his 
curacy ; but if his superior proceed against him spiritually, the 
cantonnal-cure is ruined, and (unless he have fortune of his own — 
a very rare case) may starve ; the Conseil d'Etat will do nothing 
to help him against this extremity. 

And so in the case of Verger — (a case which may occur again 
to-morrow, or any day) — his immediate superior, a curf-doyen, 
preferred a complaint against him, accused him of insubordination, 
&c., applied to the bishop and Verger was suspended, then inter- 
dicted, and left in the end to starve ; but where was the autho- 
rity, where the law, whose special mission it was to defend him ? 
There was none; for, although ecclesiastically condemned and 
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punished, Verger was never ecclesiastically judged, or even, ques- 
tioned, or so much as called to account. The mau declared he 
had in each case a defence to make that would turn the tables 
completely, and show him in the light of an injured pej*spn. This 
may or may not be true ; but where is there any proof that it was, 
false? where was its truth or falsehood ever examined into?, 
where was the individual accused and punished ever heard V 
Nowhere ! and he was never heard because there existed no tri- 
bunal at which he could; be so, A priest, let him be called 
Verger, or by no matter what name, commits an offence which 
is a real and bond fide offence against the interior discipline of, 
the church, which disturbs its harmony, and is, for a priest — his, 
peculiar position and coinplex duties considered — a grave offence, 
requiring repression ; to what tribunal shall the cause be referred ?. 
what authority shall decide who is guilty, or in what degree he, 
is so ? Is it the civil authority? 

Since 1789 the French law says, that a priest offending against 
the law shall be tried like any other citizen. Well and good ;. 
tjben let us have up the offending priest before a civil tribunal, 
and let the prosecution and the defence be both impartially at-, 
tended to. At the very first words of the prosecution, the civil 
law cries out : — " But what are you bringing before me here ? I 
am incompetent — I do not understand or admit the offence. It. 
19 possible that you may have offended as a priest, but as a citi-. 
zen you have not done so; you have. broken none of my com- 
mandments — therefore, go your ways ; as a citizen, I, who am the 
civil law, speak you free ! " This would be the inevitable language; 
of the civil law, and it could hold no other. Tuq civil. law. would 
be as incompetent to take cognizance of a hundred offences v a t 
priest might commit, as, at thq time w;h.en the marshals of France, 
lield courts of honour in order to decide on the conduct of mill-, 
tary men, it would have been incompetent, to pronounce on the 
behaviour of such or such an officer in regard to. such or such a t 
duel. Yet with military honour, and with clerical morality, as 
with female purity, there is that which escapes the action of all 
law — that which has a code of its own. 

Well, we have said th^t a priest may offend— and very gravely 
offend; yet not be amenable to the civil law tribunals. He must, 
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however, be amenable to some tribunal or other ; the very fact of 
an offence implies some person or thing offended against; conse- 
quently, a judge of the offence somewhete. As the offence is one 
dependent upon the ecclesiastical character, it stands to reason 
that an ecclesiastical tribunal should be cognizant of it Bat 
there is no ecclesiastical tribunal ! There exists no court, no 
assembly of his u peers/' at which a priest, accused of what is a 
priestly dereliction oniy, can defend himself before competent 
and before impartial judges. He is accused, justly or unjustly 
(there is no reason to prevent his being the victim of the grossest 
injustice), he may indeed be simply denounced, as men were in 
the days of the Venetian Council of Ten ; it depends upon the 
absolute will and pleasure of the bishop to deprive him at once 
of the means of living honestly, and to throw him upon the world 
with far more chances against him than has any reprieved criminal, 
or any format lib&re. l 

Before entering, however, upon the subject of Archbishop 
Sibour's excellent work on "Diocesan Institutions" there is one 
remark which bears immediately upon Verger's case, and which 
we think it is not without importance to make. In that part of 
the Droit Canon of France which still subsists, there is this 
provision, that no bishop shall ordain any man a priest who 
cannot justify to the possession of at least 300 francs {£ 12) 
a-year. But another clause — quite necessary in a country where 
the clergy finds the majority of its recruits among the lower 
orders — specifies that where this small sum is not furnished by 
the postulant, the latter shall be ordained sub titulo pauperttitis, 
which expressly signifies that, if he oomes to be suspended or 
interdicted — prevented in a word from gaining his livelihood 
in his profession — his bishop shall be responsible to him for the 
above-mentioned sum, which is termed " his patrimony." Many 
ecclesiastics in France are even ignorant of the existence of this 
regulation ; but it subsists, and forms a part of the French Canon 
Law, that may be invoked at any moment by a suspended or 

1 According to the police reports, there are now in Paris between three 
and four hundred interdicted priests, who, rather than starve, are forced 
to turn their hand to any thing. Some are hackney-coachmen, some 
gareons de cafi I 
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interdicted priest. Those who have made this division of the 
ecclesiastical law their special study (and there are still some 
such in France), could not find expression for their surprise at 
the conduct of M. Nogent St Laurent, who "assisted" Verger 
on his trial, or of Verger himself with regard to this identical 
point. "Why is the question of irregularity not pleaded, and 
the obligation to have furnished the patrimony not argued?" 
was the constant cry of these persons; and there are not a few 
who affirm, that both the civil and ecclesiastical powers would 
have been singularly taken aback had Verger made a proper use 
of the great injustice done him throughout, by the violation 
(from the very first) of the clause sub titulo paupertatis by all 
his superiors, as far as he was concerned. 

But to return to the work of Monseigneur Sibour. 

There are two dangers which almost equally menace the Church 
of France, as it is at present constituted ; one is represented by too 
great severity, the other by too great indulgence ; both are the 
result of the arbitrary power vested in the bishop, and in the 
want of means afforded him — suppose him to be ever so well 
intentioned — for discovering the real truth with regard to aa 
accused priest. By too great severity, the body of the lower or 
working clergy is injured; from too great indulgence, it is the 
public at large that suffers. The persuasion that any punishment, 
no matter how severe, may be inflicted unjustly, and need never 
be inflicted justly, excites and keeps up in the bosoms of the 
inferior clergy a perpetual feeling of suspicion and of bitterness 
towards its superiors, whilst the piety and morality of a whole 
parish, containing some thousands of souls, may be compromised 
by the nomination to a curacy of one bad priest. All hangs upon 
the good-will and pleasure of the bishop. He may be misled 
in either case by the one-sided testimonies which reach his ears, 
and he may do evil without even knowing what he is doing, 
merely because he has no means at hand whereby he must 
necessarily have his judgment enlightened. He may be convinced 
of the amendment of a priest who has once been proved to have 
failed in the strict performance of his duty, and he may restore 
him to influence and responsibility, when, had all the circum- 
stances of the individual's offence and of his former life been 
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brought before a tribunal composed of several persons, and been 
there discussed, weighed carefully, analysed, and judged, it would 
have been impossible not to decide that the utmost severity 
towards the culprit would be but justice towards the public. Ou 
the other hand, the bishop may deal severely with a man whose 
fault has been but an effect of accident, or for the provocation 
to which others in fact are more to be blamed than the person 
committing it ; and he may, by an absence of the leniency to 
which he would be obliged were the case properly tried, drive to 
hopeless distress and to desperation an individual over whom in 
reality the church has appointed him to watch. 

Every page of Monseigneur Sibour's book shows his intense ap- 
preciation of all we have attempted to point out ; and it is 
impossible to read it without seeing that his principal occupation, 
in the earlier and more energetic portion of his life, was to re- 
awaken in the inferior clergy the respect for — the trust in — autho- 
rity, by the persuasion that, in the Church of France, justice for all 
did really exist, and might be successfully invoked by the hum- 
blest prStre-administrateur, 1 as by the most important cure- 
doyen — by the pastor of the obscurest hamlet, as by the most 
influential vicaire-general or cathedral-canon. This sense of jus- 
tice existing for all, could be awakened in the lower clergy by 
one means only, and it was that means precisely that the Bishop 
of Digne resolutely adopted. He established in his diocese an 
" officially" as it is technically called, namely, an ecclesiastical 
tribunal, whose province it was to sift, discuss, and decide upon 
any affair or transaction whatsoever, in which a priest of the 
diocese was accused of having offended against ecclesiastical dis- 
cipline or morality. Let us, for instance, suppose that Verger, 
instead of having had to deal with the Bishop of Meaux, or the 
cur£ of St. Germaing L'Auxerrois, had had to deal with his very 
victim, twelve or fifteen years ago, when the latter was Bishop of 
Digne, what would have happened ? A cure (we will assume him 
to be the highest and most influential cure-doyen of the diocese) 
accuses Verger of — no matter what, affirms of him that which calls 
for interdiction as a punishment ; instead of what did in reality 
occur, we shall see what must have occurred under the clerical 
1 The lowest grade for the assistant priests of a large parish. 
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government estaMished by the Bishop of Digne : Verger accused, 
after the fashion we have supposed, by a superior, would be in- 
stantly examined by a kind of preparatory council, composed of 
fewer or more members according to the gravity of the case; and 
if he in turn accused his superior of having, by blamable con- 
duct, provoked him to the commission of whatever fault he might 
be accused of, the case would then be examined into in the 
minutest possible way, and, as far as justice can be attained to by 
mortal men, it is probable justice would be done, that the real crimi* 
nal would suffer, and the innocent be acquitted. On such an hypo- 
thesis, Verger loses all his importance. Suppose him innocent 
and acquitted, he has no material reason for his subsequent wrath, 
and for the commission of his heinous crime. Suppose him guilty 
and condemned, he has no pretext for crying out that his sense of 
justice was insulted, and that out of the outrage done him arose 
his vindictive rage : he is no longer an object for any thing save 
the most unqualified reprobation and disgust. 

We will now briefly make our readers acquainted with the 
organization of the officiality of Digne, and with the manner in 
which it acted, so as to combine the administration of justice with 
ecclesiastical discipline. 

The officially consisted of a president, styled the official (a 
title existent at all times in the church) ; of a vice-president, 
styled the vice-official ; of four judge-assessors; and, if needed, of 
four " assistants" to the latter, when the bishop deemed a cause to 
be particularly complicated* Besides this, there was also a so-called 
"promoteur," who filled, as it were, the place of the avocat- 
general in civil courts, and who was also accompanied by his vice- 
promoter. 

Here, then, we have an assembly of ten or twelve individuals, 
amongst whom no one interested in the contending parties — 
neither their parish-cur6, nor their confessor, nor their relative 
can be included — ten or twelve individuals of different ranks in 
the clerked hierarchy,, consequently of necessarily distinct and 
different interests, and who have a consulting voice upon the 
case before them. We think our readers will agree with us, that 
elements for as fair an administration of justice as is usually secured 
in a court of law are here combined* 
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The principle of the Bishop of Digue was that of what is 
termed "episcopal delegation/' that is, the bishop, instead of 
presiding in person over the court, delegated his authority to the 
Official, this insuring, in M. Sibour's opinion, a completer chance 
of impartiality, and of freedom on the part of the witnesses. 
*The official/' says M. Sibour, speaking of his own established 
and acting officialty of Digne, "judges in our place, but his judg- 
ments are made in our name ; this shows that ecclesiastical justice 
proceeds from the bishop ; for it must be remembered that the 
f official/ not wielding an authority sanctioned directly by the 
government, would, if he pronounced sentence in his own name, 
run the risk of seeing his sentences remain unexecuted. In the 
case, for ihstance, of the dismissal of an immovable titulary 
(un titulaire inamovible), the sentence passed in the name of 
the officialty, and not in that of the bishop, could not receive its 
full temporal effect and execution." 

One extremely wise measure adopted by the Bishop of Digne, 
in the formation of his officialty, was that which enjoins the 
composition of the tribupal to be a mixed one, one half of its 
members, namely, belonging to the clergi inamovible, and the 
other half to the holders of office in virtue of a merely temporary 
title. This naturally gave a very great chance of independence 
of opinion ih the judges, and of impartiality; for whilst, on the 
one hand, the vote of a poor village- cure might be favourable to 
an accuse of his own class, he might hesitate to give it unless 
supported by the cur#$-dayens y whose immoveable position sets 
them above all fear of the episcopal disfavour. In this way 
almost every chance of justice is really insured : for if the leaning 
towards too much severity be counteracted by the presence of 
members of the inferior clergy (predisposed, of course, for the 
inculpated priest if he belong to their own plass), the equally 
dangerous tendency towards over-indulgence is kept in check by 
the votes of the " immoveable office-holders/' who do not from 
instinct seek to protect the lower, to the prejudice of the upper 
clergy. 

One thing, however, must not be lost sight of all this time ; 
namely, that the droit canon f or ecclesiastical code, does ewist in 
Fiahce, It is only in the way of applying it that injustice is 
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committed. If we suppose that suddenly all civil courts and 
tribunals were to disappear from the face of France, the code 
still subsisting, but being arbitrarily applied by individuals, we 
should be merely picturing to ourselves what is the real present 
condition of the church. The ecclesiastical code, or canon law, 
does subsist, but how is it applied? It is in the interpretation 
and application of it that lies the vice. This being premised, 
however, it is easy to see that the necessity is not that new laws 
or a new system of penalties should be framed, but that the ac- 
tually existing ones should be properly applied, whicB they can- 
not be so long as their application depends upon the sovereign 
pleasure of one man, instead of upon the well-weighed decision of 
several men, all of whose interests and tendencies are distinct. 

" We have separated," says the Bishop of Digne, " the questions 
of culpability and penalty ; surrounding the former with every 
possible guarantee for the culprit, by awarding a vote to each 
assessor. For the latter, the guarantees existed already, from the 
fact of the official (or president) being nothing more than the 
simple interpreter of the law. 

" If we had instituted a tribunal without a judge at all (as 
has sometimes been suggested), there would have existed an 
ojjicialty, but no official; and consequently no member of the 
said officialty would have been really and truly an ecclesiastical 
judge according to the canon law. 

" In the combination we have adopted, our president is a bond 
fide ' official. 9 In penal causes, his power as an ecclesiastical judge 
is whole and entire ; so it is in cases of slight misdemeanours, 
where he may judge without the presence of the assessors ; and, 
as far as tiie act of passing sentence is regarded, so it is in the 
graver cases, where he is assisted by the entire court. The offi- 
cial exercises therefore completely what are the true attributes of 
a judge, as far as the application of the penalty goes, but we 
limit his power as to what touches the degree of culpability of 
the person accused ; and in the work of recognizing that culpa- 
bility we adjoin to him the assessors, whose power is then, and for 
the purpose mentioned, equal to his own" 

Here is the true Gallican principle — the "primus inter pares " 
— the pope and the church — the bishop and his clergy — the offi- 
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cial AND the court It is the same throughout ; and the "Dio- 
cesan Institutions " of Monseigneur Sibour are the faithful 
picture of what is necessary in the ecclesiastical jurisdiction of the 
French Church, to place the internal administration of that 
church in harmony with what otherwise forms its very principle 
of existence. 

There is yet another question : — Would the institution of ojji- 
cialties in every diocese be contrary to the existing laws of the 
realm ? 

So little so, that on the 26th March, 1826, the conseil d'etat, 
consulted on the point by the Bishop of Hermopolis (Monsei- 
gneur Frayssinous, quoted above), gave in the name of Count 
Portalis, its reporter, a decision entirely favourable to the insti- 
tution. The terms of the report contain the following : — 

" Nothing militates against the establishment by the bishop of 
every diocese of a special ecclesiastical tribunal, such as is pro- 
posed by the Minister of Public Worship ; and even in the interests 
of the church, of justice, and of order, it is highly desirable that 
such should be established/' * 

Thirty- one years have passed since then, yet no ecclesiastical 
tribunal exists in France save and except the officialty of 
Digne ; and there is in France no justice for the inferior or 
subordinate priest. 

There are two things to our mind equally curious, and towards 
which we would equally seek to draw the attention of our readers. 
Firstly, one fact stares us in the face ; namely, that the Eevolution, 
followed by the cojicordat, have both together, whilst labouring to 
destroy the power of the church as of "a state within the state," 
created so entirely an exceptional situation for the clergy, that 
the despotism of the bishops has been the natural result, and the 
positive enslavement of the many to the few has, in the church, 
been the inevitable consequence of a political convulsion which, 
in the state on the contrary, gave increased freedom to all. 

Secondly, it is a subject for deep reflection and interminable 
regret, that the man who most fully recognized the defects of the 

1 Cormenin — Droit Administratif, Vol. ii. Appendix 8. " Avis Inedit du 
26 Mars, 1826," 
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ecclesiastical taw in France should hate precisely been the otid 
to fall a victim to those defects. 

Had the Archbishop of Paris better remembered the prevision* 
of the Bishop of Digne, or had the example he once so success- 
fully set beed better followed, the crime of the 3rd of January, 
1857, would probably never have been committed; for evidently 
the shadow eveh of a pretext for its commission would have 
been wanting. To all such as may wish to see the root whence in 
France future Vergers may spring, we strenuously recommend aft 
attentive perusal of the late archbishdp's admirable work on 
"Diocesan Institutions" 



Art. III.— CURRENT LEGAL LITERATURE. } 

1. A Compendium of the Law of tteal and Personal Property, 
connected with Conveyancing. By Josiah W. Smith, B.C.L., 
Barrister-at-Law. London : Stevens & Norton, 1855. 

2. The Law of Mortgage. By W. R. Fisher, Esq., Barrister- 
at-Law. London : Butterworths, 1856. 

3. A Selection of Leading Cases on Real Property, Convey- 
ancing, and the Construction of Wills and Deeds. By O. D. 
Tudor, Esq., Barrister-at-Law. London : Butterworths, 1856. 

TEXT-BOOKS accumulate upon us ; one generation of them 
grows up after another; each generation more numerous than 
the last, and so it will go on, we suppose, till the end of the chapter. 
We have prefixed to the head of this article the names of a few 
that have come before us* and which have been reserved for 
notice conjointly. Mr. Smith is already favourably known as the 
editor and author of several useful text-books. In that of which 
the title is given above, he purposes to contribute, to the already 
pretty extensive class of conveyancing text-books, one constructed 
upon a rather new principle. The work is designed for the use 
of practitioners as well as students, and gives a general account of 
the law of real and personal property, taken from a conveyancing 
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point of view. Its peculiar features are explained by the author 
in a preface of well-rounded, but rather full-bodied, periods ; and 
we shall let him speak thus far for himself. 

" It is intended as a text-book of a general, but not of a merely 
elementary character, for the use of students, and as a help to 
practitioners, upon points most needful to be borne in mind in 
ordinary practice. The endeavour of the writer has been to 
embody, under a concise and perspicuous arrangement, in accurate 
terms, and in the smallest possible compass consistently with 
clearness, such points in the law of real and personal property, 
connected with conveyancing, as are necessary or the most expe- 
dient to be generally known and constantly borne in mind, as 
distinguished from those points which may be safely and with 
comparative convenience left for investigation." Briefly, the book 
professes to exhibit the leading principles of conveyancing, and to 
present a selection of the most useful points of practice in reference 
thereto. 

All antiquarian and theoretical disquisitions have here been 
omitted. Such investigations may be found elsewhere if needed, 
and are not matters of daily and hourly need. Mr. Smith dis- 
claims likewise all obsolete law, unsettled questions, detailed 
abstracts of cases, and a variety of points not of general applica- 
tion ; his object being rather to supply a hand-book of ready 
reference upon points of familiar and common occurrence, the 
ignorance or temporary forgetfulness of which might be of serious 
consequence to the practitioner. 

" A general text-book/' says Mr. Smith, " is of course absolute- 
ly necessary for the student, before he can apply himself with 
due profit, either to the perusal of works on particular subjects, or 
to the practice of his profession. And if well executed by the 
writer, and well digested by the reader, such a book must be of 
the utmost service to many if not most practitioners, aiding them, 
on the one hand, in judging as to what may be regarded as settled 
law, and thus saving them from much needless perplexity about 
clear points; and by suggesting to them, on the other hand, those 
doubts, distinctions, rules, exceptions, and legal views, of which 
they cannot be ignorant without the most serious consequences, 
and serving* in the rapid occasions of daily practice, as a help to 
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the attainment of accurate views, gained from the perusal and 
comparison of other authors, and from the modern statutes and 
casea" 

" Instances are not wanting in which barristers and solicitors of 
long standing, and in extensive practice, have fallen into fatal 
mistakes from the want of such assistance. They doubtless pos- 
sessed the text-books on particular subjects, by a search of which 
they would have been saved from mistake ; but what they needed 
in the pressure of practice was, that adequate general knowledge 
which a sound general text-book alone can enable the student or 
practitioner to store up in his mind, the points in books being in- 
finitely too numerous to be remembered, and being often a dead 
letter to the practitioner, for want of general preparatory know- 
ledge to lead him to examine them." 

Mr. Smith writes with a solemnity of expression, and a sort of 
circumlocutory unction, worthy of old Mr. Preston ; but what he 
says is after all true, though it might have been said a little more 
briskly. The meaning of all this is, that as upon any individual 
subject, such as mortgages, wills, leases, &c, a text-book is indis- 
pensable to the practitioner, so a text-book embracing the whole 
range of practice must be, if not an indispensable, at least a very 
useful thing. You cannot move safely without a text-book. A 
statute may often embrace much less or much more than it seems 
to do ; nay, perhaps, it may have been held to have a meaning 
the very opposite of that which an unsophisticated person would 
attribute to it. A case may have been " doubted," or " distin- 
guished," or " observed upon," and it is inter alia the business of 
the text- writer to put the practitioner au courant of the quaeres, 
sembles, doubts, and snubs, which may sometimes suck as it were 
the very life-blood of a case, before some judge, taking advantage of 
its weakened state, finally or utterly ignores it. "The only absolutely 
safe course, therefore, to be adopted in practice, when a point ap- 
pears to be open to any degree of doubt whatever, is to consult 
some modern book upon the specific subject with which the prac- 
titioner is concerned, and to refer to the authorities cited therein, 
and the subsequent statutes and cases, under the light derived 
from that generally accurate knowledge of the principles, rules, 
points, and analogies of law, with which his mind has been stored 
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by the study of sound text-books of a general character." The 
maji who does this is, we should think, a tolerably safe man. But 
in cases where prolonged and accurate research is impossible, a 
text-book of a less specific character may be an important aid. 
Erskine, when he came to the woolsack with hardly a particle of 
property law in his head, used to get on indifferently well with 
the help of Cruise's Digest 

In the performance of his task, Mr. Smith has relied principally 
upon the text-writers who have gone before him. For the law 
anterior to the year 1831, his book is founded upon such well- 
known writers as Cruise, Blackstone's Commentaries, 2nd vol., 
Preston's Sheppard's Touchstone, Burton's Compendium, the works 
of Lord St Leonard, those of Coote, Roper, Jarman, and Sweet, 
all of which are copiously referred to throughout the book. Sub- 
sequent to the year 1830, Mr. Smith claims a greater degree of 
originality, and professes to have consulted himself the statutes 
and reports of later date. The reference to text-books, instead of 
cases, which prevails throughout, gives the work rather a second- 
hand air; it is in fact an index to the usual text-writers, and may 
be a useful succedaneum when they are out of the way. But its 
utility would have been greater had references to the original cases 
upon which the text-writers, from whom Mr. Smith has com- 
piled, have been given. How much of our law may not owe 
its origin 'to dicta of text- writers, handed down from one 
compiler to another, until the authority upon which it rested 
has been forgotten ! Such dicta, however, have not unfrequently, 
on the investigation of the sources from which they sprung, been 
found loose or erroneous. A book therefore intended for the 
practitioner, ought to afford him the means of going at once, if 
necessary, to the fountain-head of every doctrine, or as near thereto 
as possible. This is, we think, the principal objection to Mr. 
Smith's compendium. On the other hand, taken as a student's 
book, we think the modern statute law has been treated in rather 
too bald a manner. The author avows that he felt much difficulty 
in deciding how to deal with this part of his work, at which we 
no wise wonder. He finally adopted the plan of " noticing such 
only of the enactments as appeared necessary to be borne in 
mind, as distinguished from those which may be left for investiga- 
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tion pro re nafd, and generally (as the only satisfactory course) 
to give verbatim the enactments so noticed, leaving the practitioner 
to refer to the other enactments as occasions arise/' Acts of 
parliament in the lump are by no means comfortable reading for 
students; and Mr. Smith himself dwells upon the deceitful appear- 
ances and contradictions which they sometimes present, and which it 
is the text-writer's business to dissipate or reconcile^ Sensible as we 
are of the danger and difficulty of attempting to give in few and 
clear words the substance and effect of acts of parliament, we think 
this is what the text-writer is at any rate bound to attempt, otherwise 
his assistance is worth little. Mr. Smith professes to exclude all 
obsolete law, but quaere, whether the doctrine oi Bastard eignb does 
not come under that category ? Mr. Smith gives it as existing law 
upon the authority of Blackstone. But does not the 39th section 
of the limitation Act, which enacts that no descent cast happen- 
ing after 31st December, 1833, shall, toll or defeat any right of 
entry or action for the recovery of land, do away with the old, 
law of Bastard eigrib 1 

Mr. Fisher's work offers an exception (a rare one) to the practice 
common to. authors, of commencing with a preface, explanatory 
or deprecatory, as the case may be. Here we have neither apology 
nor other mode of preparation, but jump at once from the title- 
page to the contents of the book. There are cases in which this 
preliminary ceremony of bowing and saluting, often awkwardly 
enough performed, may be profitably omitted, In that of the 
book before us, no preface was in fact needed ; a new and well- 
arranged treatise on , the law of mortgages being on the whole 
a desideratum. There, are forces in operation by which, the face 
of the law is constantly, being changed, and they have not left 
this particular part unaffected. Occasional eruptions of; legislative 
enactment have done something, the ceaseless and quiet action of 
the stream of. judicial decisions more, to. change boundaries a,nd 
landmarks. The abolition of the penalties of usury has rendered 
obsolete much law which formerly affected the relations of mart? 
gagor and mortgagee ; some attempts have been made very 
recently to make the law of registered judgments intelligible ; 
and cases upon mortgages arise every day in the Chancery Courts^ 
showing that this subject is yet far from being exhausted. 
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Mr. Fisher's work is directed more particularly to the con- 
sideration of three great heads of mortgage law ; namely, Redemp- 
tion, Foreclosure, and the relative Priority of mortgagees. The 
purely conveyancing view of the subject, all that relates merely 
to the preparation of securities, is excluded. A brief summary, 
however, of the contents will perhaps best give the reader an 
idea of the method in which the subject has here been treated. 
It* his first chapter, after defining the terms Redemption and Fore- 
closure, a sketch, is given by our author of the several kinds of 
redeemable securities ; the common legal mortgage, securities re- 
quiring registration, ship securities, judgments, and equitable 
securities. In the second chapter, the learned writer discusses 
the nature of redemption, and the legal process by which it ia 
effected. The consideration of the form of a bill for redemption, 
and of the defences thereto, involves the questions of the time 
within which such a bill may be brought, the statute of limitations, 
and the right of a great variety of persons, standing in different 
relations to the mortgagor, sijch a$ his assignees in bankruptcy, 
his judgment and other creditors, his devisees, real or personal; 
representatives, and, in short, every person who can by possibility 
have an interest in the estate which is the subject of the suit 
In the third chapter the converse operation of foreclosure, with 
its incidents, is discussed ; as an accessory to which follows an in- 
quiry as to sales by the court, and the important power for that 
purpose given by the 15 and 16 Vict, c. 86, s. 48. The fourth 
chapter is devoted to the question of the parties necessary to 
a suit for redemption or foreclosure ; the fifth to the appointment 
and. functions of a receiver; and the sixth to the important 
doctrine of notice. Chapter VII. discusses, the principles upon 
which the relative priority of mortgagees is determined ; Chapter 
VIIL the question of accounts and costs; and Chapter IX. 
the decree and the matter arising thereout Some forms and 
precedents of decrees are given in the appendix. 

A|r. Fisher has done his work in a; substantial and painstaking 
manner ; he has studied conciseness of language, for the evident 
purpose, of compressing a greater quantity of law into the book ; 
and he. does not evade a difficult point, but endeavours, if pos- 
sible, to enable the reader to come to some decision upon it We 
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are not, however, always able to concur in his conclusions. In 
page 445, Mr. Fisher has the following remarks upon an im- 
portant point which has recently received some rays of what can 
hardly be called light from judicial decision ; the question, 
namely, whether the purchaser of an equity of redemption, pay- 
ing off a first encumbrancer, can keep the charge alive for his own 
benefit, as a protection against subsequent encumbrances. 

It has been laid down that he cannot "In the case of 
Mocatta v. Murgatroyd (1 P. Wms. 393), the mortgagee of a 
ship had returned the bill of sale to the mortgagor, who was 
thereby enabled to re-mortgage different parts of the ship toother 
persons, and the first mortgagee acquiesced in those mortgages 
He afterwards took a release of the equity of redemption. It 
was held, that the subsequent mortgages should be preferred to 
his, because of his carelessness and acquiescence ; and that, though 
he had taken a release of the equity, it did not oblige him to pay 
the intermediate mortgages if he could waive the release. In the 
case of Greswold v. Marsham (2 ch. Ca. 170), the mortgagee 
having notice of two or three subsequent judgments, which had 
been confessed by the mortgagee, took (after a decree for fore- 
closure) a conveyance of the equity of redemption, and was de- 
creed to pay the two judgment creditors ; but the third had no 
relief because he gave no notice in time of his judgment" 

" These cases are direct authorities, says Sir William Grant, 
M.R., to show that one purchasing an equity of redemption 
cannot set up a prior mortgage of his own, nor consequently a 
mortgage which he has got in, against subsequent encumbrances 
of which he had notice; and, applying the doctrine thus laid 
down to the case before him, the learned judge held (Toubnin v. 
Steer e, 3 Mer. 210) that the purchasers of an equity of redemp- 
tion, who had paid off a prior mortgage out of the purchase- 
money, and taken a conveyance of the legal estate, could not set 
up that mortgage against an annuitant who had originally taken 
subject to it. And Turner, L. J., when V. C, referred to this 
judgment as good law (Squire v. Ford,9 Hare 47), but his observa- 
tion appears to have been extrajudicial, since he expressly 
declared the principle to be inapplicable to the case before him." 

" On the other hand, Knight Bruce, L. J., in a somewhat later 
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case, observing (Watts v. Symes, 1 De G., Mac and G., 240) of 
the cases of Mocatta v. Murgatroyd, and Oreswdd v. Marsham, 
upon which Sir W. Grant expressly rested his doctrine, " I always 
doubted, and still doubt, whether the cases mentioned by him go 
that length/' held with Lord Cranworth, L. J., on appeal from 
the Y. C. of England, that a purchaser of an equity of redemption, 
who had paid off the first mortgage out of the purchase-money, 
might, having shown an intention of doing so, stand in the first 
mortgagee's place against the next encumbrancer. And it is sub- 
mitted that the doctrine attributed to Sir William Grant is not 
in truth supported by the only authorities cited in support of it. 
In the case of Mocatta v. Murgatroyd, it was indeed said that the 
release did not oblige the prior mortgagee to 'pay the other en- 
cumbrancers, provided he would waive it, the inference it is pre- 
sumed being, that if he could not waive it he must pay them. 
But this is surely a loose way of expressing so broad a rule ; and 
it seems by the report, that if the release had been waived the 
first mortgagee could not have set up his mortgage against the 
later ones, because by his acquiescence and carelessness he had been 
already declared to have lost his priority. Of even less value on 
this point seems to be the decision in Qreswold v. Mar sham. The 
two judgment creditors had there offered to redeem the mortgagee, 
who afterwards, and it seems behind their backs, got a fore- 
closure decree, and then took a release. Here, then, was an act of 
fraud quite sufficient, it is presumed, to postpone the mortgagee. 
But, in fact, when the release was made there was nothing upon 
which it could operate. The equity of redemption had been 
already destroyed by the foreclosure. How then could a case, 
in which the release had no effect, be an authority for its alleged 
power of utterly destroying the mortgagee's original debt ? " So 
far, Mr. Fisher. We confess that this doctrine appears to us to 
be still enveloped in uncertainty ; for, notwithstanding the lan- 
guage attributed to Lord-Justice Knight Bruce, it appears that 
the decision in the case of Watts v. Symes was in fact much the 
same as that in Mocatta ^.Murgatroyd; namely, that the intended 
purchaser of the equity of redemption, who paid off the first mort- 
gage, could only have the full benefit of that security upon waiv- 
ing the assignment of the equity. Had he adhered to this pur* 
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chase, he would hare had to pay the whol* amount claimed by 
the second mortgagee* If we rightly understand the report, the 
decision in this case is confirmatory of the doctrine of Sir W* 
Grant 

On a clause in a recent statute relating to the registration of 
annuities, Mr. Fisher writes as follows :— " The enactments which 
required the enrolment of life annuities or rent-charges having 
been repealed, it has been provided (18 and 19 Via, a 1$, a. 1?) 
that any annuity or rent-charge granted after the passing of the 
Act, otherwise than by marriage settlement, for one or more 1£& 
or lives, or for any term of years, or greater estate determiuajbj^ 
on one or more life or liv$s, shall not aflfoet *ny lands, tenements* 
or hereditaments, as to purchasers, mortgagees, or creditors, unless 
and until a memorandum or minute containing the name, pfece 
of abode, and title, trade, or profession of the person whose estate 
is intended to be affected thereby, and the date of the instrument 
by which the annuity is granted, and the annual sum or sums to 
be paid, be left with the senior Master of the Common Pleas at 
Westminster, for registration according to the Act By another 
section, which is placed after the provisions for searching the re- 
gisters, and for the fees payable on such searches, it is provided 
that the Act shall not extend tp require the registry of annui- 
ties or rent-charges given by will." 

"The most skilful translator of English statutes might find 
it hard to say, whether the exception in the first part of the 12th 
section excludes from the Act annuities granted by marriage settler 
ment, or such as may be granted by marriage settlement for lives 
or for years, or greater estates determinable on lives. The latter 
seems to be the natural construction; but the preamble of the Act 
of Qeo. III., which it was intended in some measure to replape, 
and in which marriage settlements and wills are excepted together, 
'leaves little doubt that the intention was to subject to registration 
any annuity or rent-charge granted after the passing of the Act 
for one or more life or lives, or for any other term of years, or 
greater estate determinable on one or more life or lives, except 
such as are granted by marriage settlement." 

The absence of punctuation in Acts of Parliament is the cause 
of the ambiguity here; were it allowable to put the words " other- 
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wise than by marriage settlement" in brackets, as might be 
done in ordinary writing, no doubt could exist As it is, the lan- 
guage of the act is logically and technically open to dispute'; and 
doubtless if a case arises in which it happens to be to the interest 
of any body to maintain the less likely of the two possible 
meanings— namely, that annuities determinable in some other mode 
than by the falling of lives, require to be registered in order to 
bind purchasers, mortgagees, and creditors, that meaning will not 
foil to find arguments and supporters. Why the framer of the 
Act should not have included the exception of annuities granted 
by marriage settlements in the same clause as that which excepts 
those given by wills, is a puzzle. But we incline to Mr. Fisher's 
opinion as to what the real intention of the Act was. 

The success of the late Mr. J. W. Smith's leading cases, designed 
for circuit practice, has naturally led to imitation. Messrs. Whi$e 
and Tudor followed with selections of leading cases in equity, a work 
now sufficiently well-known. The latest book of the kind is 
Mr. Tudor's selections of leading cases on real property, convey- 
ancing, and the construction of wills and deeds ; and we under- 
stand that another work on a similar plan, relating to mercantile 
law, is promised by the same author. 

We have no doubt of the soundness of the method of teaching 
by example — of studying law and its principles through the 
medium of cases. The English mind loves the concrete better 
than the abstract ; finds it more digestible, just as die human 
stomach prefers to extract its aliment from crude and compound 
.substances, while it rejects nourishing matter offered in its state 
joi ultimate purity. Still it is requisite to put some limits to the 
carrying out of this method, when the task assigned is to becpme 
acquainted with a subject so vast in its extent, and multitu- 
dinous in its applications, as law. Life is too short to be spent (at 
least by the practical man) in wading through matter merely ob- 
solete, in order to arrive at some simple principle long acknow- 
ledged and well understood. It may certainly benefit the stu- 
dent to swallow certain cases entire ; but this kind of diet must be 
«sed sparingly if he would not run the risk of being choked, or 
altogether surfeited. We have no objection to offer to the ma- 
jority of the cases which Mr. Tudor has selected as illustrating 
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points relating to real property, conveyancing, and the construction 
of wills and deeds. These cases are only thirty-five in number, 
and the heads of law upon which they bear are about thirty. 
Into this small selection we somewhat question, however, the 
utility of introducing in extenso, such cases as Chudleigh's case 
and Shelley's case, to illustrate the doctrine of uses and limitations 
to heirs. Chudleigh's case, it is true, may be or may once have 
been the leading case upon uses, and it has been abundantly re- 
ferred to by all writers on the subject In its day, it was doubtr 
less of vast importance; it contains much fine Elizabethan legal 
reasoning ; but the learner is more likely to be bewildered than 
enlightened by it The historian or expounder of the doctrine of 
uses, must of course make reference to this case ; but can it be 
necessary for the student, with any other view than that of grati- 
fying his antiquarian curiosity, to wade through the whole of 
the extraneous matter it contains ? If it were desired to make an 
intelligent learner comprehend the doctrine of uses, as it ex- 
ists and operates at the present day, would it be judicious to in- 
vite him in limine to read Chudleigh's case t The whole subject 
has been too thoroughly investigated, by standard modern au- 
thors, to render any reference to the technical jargon of the 
lawyers of the sixteenth century really necessary. " It is better/' 
says Coke, " to go to the fountain heads rather than to the lesser 
streams." This is a pretty metaphor ; but in truth the black let- 
ter cases, instead of being clear and limpid fountains of law, are 
but too often mere morasses, in which the reader will be lucky 
if he do not sink over head and ears. We think, then, that Mr. 
Tudor might have employed fifty pages of his book better than 
in printing this strange mass of Elizabethan law. 

Shelley's case is one which has acquired an accidental immor- 
tality, from a certain well-known rule of common application having 
been quoted in the arguments, and allowed for law. Not that the 
point involved in the rule was decided in this case ; it had been long 
previously recognized, and several earlier cases were referred to in its 
support which have now passed from the legal memory of man. The 
rule was stated by one of the counsel in argument in these words-* 
" Where the ancestor by any gift or conveyance takes an estate of 
freehold, and in the same gift or conveyance an estate is limited 
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either mediately or immediately to bis heirs, in fee or in tail, in such 
cases ' the heirs ' are words of limitation of the estate, and not 
words of purchase/' — This neat definition is the pearl in the 
oyster of Shelley's case; but having extracted this pearl, we see 
no particular reason why the shell should not be thrown away, 
especially as it is somewhat cumbersome. 

This objection of the quantity of irrelevant matter which the 
reader has to wade through before arriving at the heart of his 
subject, applies, we must observe, to the work of the late Mr. J. W. 
Smith as well as to that before us. The fact is, the reproduction of 
cases in the lengthy form, wherein they are exhibited in some of 
the old reports, is a misapplication of the motto, Fontes petere. 
It may often be well to study a point of law under its primitive 
aspects, or in the forms of expression used by ancient judges ; but 
if the older cases are to be reproduced for these purposes they 
should be disencumbered of matter purely irrelevant, and tending 
only to embarrass and confuse the reader. It has often struck us 
that a trustworthy abridgement of the leading cases of olden times 
would be useful and popular in the profession. 

It is far from our intention, in what we have above said, to 
depreciate Mr. Tudor's carefully compiled and really excellent 
volume. We know that it is well esteemed amongst conveyancers, 
and have ourselves consulted it with advantage. Presuming, 
therefore, that this selection of leading cases on conveyancing will 
pass through future editions, the hints which we have offered are 
submitted to the due consideration of the learned author, in the 
belief that, by availing himself of them, his work will be materially 
improved, whilst its bulk will be proportionately diminished. 



Art. IV.— LEGAL FICTIONS. 

THERE is nothing more commonly urged as an objection to 
laws and lawyers than the existence of legal fictions, while at 
the same time those who urge the fact as an objection, for the 
most part have no very clear idea of what a legal fiction is : they 
are in general led away by a false analogy which the word fiction 
.suggests, and think that there is something dishonest mixed up in 
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the matter— that the law which countenances such proceedings 
must necessarily be immoral, and the lawyer who invented and 
those who use them fraudulent tricksters. It is not meant that 
convictions of the kind are deliberately formed ; but the word 
fiction insensibly affects the mind with floating and indefinite 
notions of this complexion, which by no means aid in forming a 
true estimate as to the character of laws or of lawyers. 

The fact of such an influence exercised by a particular word has 
often before been noticed, and cases of it are so common as to 
need no pointing out ; but as it is always worth while to combat 
falsehood, even in detail, and to lead men to think clearly, we 
shall proceed to analyse the nature of legal fictions, and to show 
the utter unfairness of the prejudice in this particular case. 

To bring our readers to our point of view, however, we shall be 
forced to go back farther than might at first seem needful, and to 
examine some facts in the nature of man and the nature of law, 
and first to consider some tendencies which seem to arise natu- 
rally in man from his relation to the world without. He is 
placed among a number of causes acting by fixed laws, each of 
which causes is to him, except within narrow limits, uncontrol- 
lable by his immediate power ; he has, however, some physical 
power, and by the faculty of reason he ean calculate the action of 
external causes : he is moreover possessed of desires, which the 
spontaneous action of the external causes mentioned cannot 
gratify. Did we not know k to be true, we should from these 
circumstances have supposed it probable, that such a being would 
at first investigate the laws among which he was placed, and 
then try, by setting one against or athwart another, to modify 
the action of each until he obtained results which would gratify 
his desires ; and a habit would thus be engendered of considering 
what would be the result of combined causes, in order to discover 
what causes ought to be combined to produce a given result. We 
find by experience that this is the process always adopted by 
mankind ; it is oarried out with different degrees of skill and 
success, according to the age and ability of the nation or the 
individual, but still the process is in every case virtually the 
same. 

It would also be natural to suppose, that in the earlier instances 
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which show the development of this tendency, the causes most 
used would be our own powers, as being those with the laws of 
which we become soonest familiar, and which are applicable moat 
widely, with least mental effort Here, too, we are supported by 
experience : we find among savages and nations in the earlier 
stages of civilization, that the mechanical arts they possess are 
generally worked out more by manual skill than mechanical 
appliance; and, in like manner, with the arts not merely me- 
chanical, we rarely find a complicated system of natural laws 
carefully brought together for a particular end, except among 
nations in a high state of civilization. 

With these few remarks on the nature of man, we pass on to the 
nature of law — that is to say, of human law : it ought to be im- 
partial, regular in its action, and simple as possible — in other 
words, composed of rules as uniform in their application as certain 
in their results individually, and as few in number as is consistent 
with the state of society for which they are contrived. When we 
come, then, to apply a few rigid rules to regulate the complicated 
dealings of men, it is as though we were given a number of com- 
plicated figures with curves and corners to construct, being 
allowed the use of straight lines only of given directions where- 
with to construct them ; the only course left under such circum- 
stances would be, to tafee little bits of the given lines, and setting 
one along with another,: in such order and in such proportions 
as would best conduce to the desired end, approximate small 
lines and large angles as nearly as possible to the curves to be 
imitated 

This process offers a c|ose analogy to what is done in the case 
of legal fictions. By them we arrive at particular ends, perhaps 
not so gracefully nor so expeditiously as we should by laws 
specially directed to those ends, but still effectively, and without 
increasing the number of the laws wherewith we have to regulate 
our affairs, and whig)} we have to consider in contemplating our 
relations one to another. 

To use another illustration, the introducing a new law is like 
introducing into a machine a new spring with a view of effecting 
a particular motion in one of its parts ; unless such a spring be 
strictly confined by means of rigid material from acting on other 
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parts, or its action on them be counteracted by the introduction 
of new springs, the movements of the whole machine become 
deranged, and to give perfection to one part the aim of the 
whole may be disappointed. From the nature of the case, a law- 
should be, as we said, uniform in its action ; it cannot be made to 
apply when desired, and not to apply when not wanted: if intro- 
duced at all, and not limited by its very terms, it will and ought 
to permeate the whole system of laws, and thus, unsettle what 
was before settled, and render difficult what was before well 
understood. This limitation in terms, too, is so difficult, and 
requires so large an acquaintance with the working of the system, 
and such foresight as to cases which are possible, though they 
may never have arisen, that to make a good law, changing any 
intricate part of our system, requires ability of a very rare order, 
and it is often safer to leave acknowledged deficiencies than to 
attempt to fill them up by the introduction of new laws. 

There are, however, acknowledged deficiencies, some trivial, 
some important; in the latter case they must be supplied, and 
how is a man suffering under the deficiency to supply it ? There 
are several ways, each of them more or less in vogue, as they are 
more or less adapted to the different states of society. The first 
is boldly to ignore the law ; and this is the course most commonly 
adopted in a very rude state of society, so often, at least, as the 
sufferer is powerful enough to set at nought the law, or escape 
the penalty for breaking it This cutting of the gordian knot be- 
ing impossible in the case of natural laws, we $nd even the most 
savage nations using their ingenuity to arrange natural laws in 
such a way as to modify each other, and produce desired results ; 
but the human laws, in such a society, are not certain ^enough to 
reckon on, and may be broken with a fair chance of impunity ; 
the consequence is, they are not arranged with much mental toil 
for the purpose of modifying a particular result, but are simply 
ignored when inconvenient ; and we find no instances of any but 
the very simplest legal fictions among any people who have not 
been highly civilized. 

Another method of getting rid of these difficulties is the one 
now commonly adopted ; namely, that of getting a new law, which, 
touching the particular mischief, leaves untouched the normal ac* 
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tion of the law whose pressure is felt in the particular case. If 
it were possible to do this in every case, it would no doubt be the 
very best means of supplying all deficiencies ; if possible in any 
case, to that case it ought to be applied ; but even under this 
favourable aspect, some objections might be urged against it which 
would be powerless against legal fictions ; and among these is the 
number of laws which it is necessary to master in order to know 
what are the relations of one man's rights to those of another, 
and the extreme difficulty of ascertaining when those laws are all 
before us ; but the real objection to this course is the practical 
impossibility of adopting it in most cases, more especially under a 
legislature framed as the English ia It is of course theoretically 
quite supposable that a law might be made, showing in its 
framer such knowledge of the whole existing body of our laws> 
such ingenuity in guarding against difficulties which might other- 
wise spring from the change, and such foresight in providing for 
cases which may, but never did, happen, and set forth in such clear 
language as to be quite perfect But has such a law ever been 
made, affecting any important change in a complicated part of 
our jurisprudence ? None, so far as we know. How many 
have remotely approached to such perfection ? They may easily 
be told on the fingers of one hand. And why is this ? Partly 
because the ability and knowledge requisite to frame a good new 
law is rarely to be found in any man ; partly because, if such men 
exist, they are not usually found among the legislative class, and 
it is rarely worth while, in a commercial point of view, for any 
one not of that class to spend such highly skilled labour on such 
ill paid work ; but perhaps the chief reason of all lies in the 
working of our legislative machinery. When a bill is well drawn 
and consistent in all its parts, it is introduced, and perhaps passes 
a first and second reading; it is then referred to a committee, 
where it is considered in detail by a number of men, of whom 
most are ignorant of the subject, and many have quirks of their 
own, and are obstinate in proportion to their ignorance ; in this 
assembly it is altered, or as they say amended, and the result of 
the process is a bill discordant with itself, interfering with the 
great body of the law, running foul of the shallows which the 
original draft had perhaps skilfully steered clear of, and in gene- 
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ral so inexplicable a mass of confusion, as to cause mote ex- 
pense and injustice by litigation to ascertain its meaning, than 
could have been oaused by leaving the law in its former state. 

The course, moreover, of introducing a new law to meet diffi* 
culties, even if it could be perfectly carried out in any stage of 
society, can in general only be attempted in a state of civiliza- 
tion, such that the wants of individuals in the community can 
easily be made known to the legislative power, and not only can 
be canvassed by it, but can force the canvass ; in fact, where a 
single man can easily appeal to public opinion, and where public 
opinion governs legislation. Such, we need hardly say, is the 
case in England at present, and most of Europe is progressing to- 
wards the same state of things ; even in France, though nominally 
a despotism, public opinion is more powerful in directing the laws 
than it ever was before, certainly far more so than under the 
regime of the Bourbons ; the press, too, though under a political 
censorship, is on general questions comparatively free, so that, 
except where the government of a particular dynasty is concerned, 
public opinion is easily brought to bear on the relative merits of 
laws proposed, and on the deficiencies or errors of such as are 
still in force. 

But there is an intervening state of society in which the laws 
are strongly carried out, and are in consequence respected, but 
are not easily influenced by the desires or opinions of any one 
man in a private capacity; and even though such desires or 
opinions may be shared by numbers, yet these, having no means 
of communicating their views one to another, and combining, 
except in rare instances, cannot inake their voice heard in the 
state, and are for such purposes as one man. Such is pre-emi- 
nently the state of society in which legal fictions are produced and 
flourish. An existing law is felt to bear hard in some particular 
case, or the want of a law to meet certain circumstances is felt* 
It is a matter of great difficulty to put the legislature in motion 
to repeal the law as to the particular case where it is found op- 
pressive, or to make a new law to meet the unforeseen circum- 
stances; at the same time, the laws already in force can be 
reckoned on with tolerable certainty, and cannot safely be ig- 
nored. Here, then, a man stands with regard to the body of 
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human law, very much in the same relation, for the purpose in 
hand, as he does with regard to the body of natural laws, and the 
habit which has been formed and educated by his relation to the 
latter, is immediately called into play as to the former. He pro- 
ceeds to arrange the existing laws into a system, so as, by setting 
one against or along with another, to achieve the object aimed at. 
The result is a legal fiction. For instance, in the ancient law of 
England, there was a rule adopted with the best intentions, that 
if land was conveyed to another without any consideration being 
given therefor, it should be held that such conveyance was 
made only for the benefit of him who conveyed, and he should 
still have the right to enjoy the profits of and occupy the land ; 
while the other became legal tenant, and was liable to the feu- 
dal duties incident to the tenure of land. The legal tenant had 
an option of refusing the gift if he chose ; but if he did not, it 
was supposed to be an arrangement between the parties to the 
effect above stated. The object of this rule was, that a man 
should not be bound for ever by what he might have done rashly 
in a moment of weakness, when holding him so bound might 
prejudice him severely, and not holding him so bound could do 
no one any harm. If, however, valuable consideration had been 
given for the conveyance, then the whole matter was looked on as 
a sale, and the beneficial interest in the land, the right of occupa- 
tion, and the profits, passed by the conveyance. It is plain that 
both these rules might have much said in their defence ; but a 
difficulty arose out of them, that if any one wished to make a free 
gift of an estate, the obvious means were no longer available for 
the purpose. There was, however, another rule of the courts 
that when valuable consideration had been given for any thing 
they could not examine whether such consideration was adequate 
or not, because there were no means of laying down any rule 
with certainty on the matter ; that might be adequate to one 
which might not be so to another, or, at one time which might 
not be so at another ; this rule was, therefore, set along with the 
other two, and when a man wished to make a gift, he would sell 
a valuable estate for the ludicrously small sum of five shillings. 
The valuable consideration of five shillings actually passing, trans- 
ferred the beneficial interest, as the courts could not take cogni- 
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zance as to its adequacy, and the conveyance transferred the legal 
tenancy in the land. 

This was a legal fiction, and though here advanced merely 
to illustrate by an example the process we have before adverted 
to, may, from its simplicity, well serve as a type of legal fictions 
in general, and may assist in making more obvious what we mean 
when we say, that the invention of a legal fiction was, under the 
state of law which led to such invention, always an advantage to 
the community. The fact that it was invented and not put 
down, is itself an evidence that there were some innocent desires 
of mankind, which by the existing state of the law could not, or 
could not conveniently, be gratified; and surely the man deserves 
well of the community, who, without injuring any one, adds much 
to the liberty and the happiness of many. It is questionable 
whether in some respects he has not done more for his fellows by 
the invention of the fiction, than by the introduction of a new 
law for the same end ; but, in any case, the one was possible for 
individual exertion at a time when the other was not ; and, hav- 
ing done his best, no man can be blamed for not doing more. To 
recur to a former illustration; while the introduction of a new law 
is like adding to a machine a new spring or motive power, which 
must be closely guarded from interfering with the machines nor- 
mal motion, the invention of a fiction is like the introduction of 
a lesser system of wheels and levers, by whose means the waste 
power of the machine itself is utilized, and made to perform the 
particular motion desired in one part, without interfering with 
the general motion of the whole ; much like what was done in 
the steam-engine, when a boy who was employed to turn the 
cocks for letting on and off the steam, and desirous of playing 
rather than working, invented an arrangement which made the 
engine self-acting, and introduced, perhaps, the most important 
improvement which was ever made in that machine. 

But it may be said, all jhat is here stated with regard to the 
production and growth of fictions may possibly be true, is it not 
however conjectural? Are these mental laws always at work 
whenever a fiction is produced ; and are there not cases where 
under a similar set of circumstances, fictions have not been gene- 
rated ? Possibly so. We must first look to the probability of 
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certain results following from certain circumstances, and then if 
we find the circumstances and the results almost uniformly co-ex- 
isting, we may conclude with a great degree of probability that 
the one set are causes, and the other effects. We do find that, 
when governments are weak and subjects strong, legal fictions are 
not invented among the strong subjects. We do find that, when 
public opinion is strong and easily accessible, legal fictions, rife up 
to that time, cease to be created. * We have already examined 
the probability, that the causes assigned would produce effects 
like those mentioned, and we have actually known cases in which 
the rise of a fiction has, on this hypothesis, been predicted, so to 
speak, by one who was ignorant that such a fiction actually had 
arisen. One instance of this kind we may state. 

In the Roman law the power of a father over his children was 
absolute; he might kill them or sell them for slaves; and such was 
its permanence, that if a son, after having been sold by his father, 
was emancipated by his master, he fell again into the power of 
his father, which was suspended but not destroyed by the sale. In 
the early times of the Roman republic, there was no way in which 
a young man could become free but by the death of his father, 
who could not release him by any act he could do. It was after- 
wards enacted, by a law of the twelve tables, that if a son were 
sold by his father three times, and were three times emancipated 
by his masters, he should become free. These facts were one time 
stated in a company of young barristers when we were present, 
whereupon one who was utterly ignorant of the Roman law, but 
who entertained our hypothesis upon the subject of fictions, inter- 
posed : — There, said he, must have originated a way of emancipat- 
ing a child ; let the father make three sales of his son for the 
purpose of the masters emancipating him, and the son was free. 
That, said another acquainted with the Roman law, is precisely 
what was done; it was the course in common use till late in the 
empire. Now here we say is an evidence of what we have stated 
with regard to the origin of legal fictions ; the natural desire of a 
father to benefit his son existed, and the law afforded at first no 
means by which a child might be emancipated ; at length a law 

1 The last we know of was invented in the reign of Geo. III. ; viz, the 
uses to bar dower 
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whose object was to check the authority of unnatural parents is 
passed, and it is immediately made the means of effecting such 
emancipation, which was not within its purview at alL The baiv 
rister knew the general nature of legal fictions, and the sort of soil 
in which such plants grow, and he consequently conjectured, and 
rightly, that under such conditions a fiction would spring. Ther? 
is rarely a more conclusive proof of the truth of an hypothesis 
than the fact, that a prediction from it is found true when tested 
by experiment, and this proof our hypothesis as to the origin of 
fictions must be allowed to have obtained 

Thus far we have endeavoured to show the conditions under 
which legal fictions must be produced, and to prove that the 
inventors deserve credit and not ill-will for the invention* ; but 
whether legislators do not deserve blame for letting them remain 
is a very different question. Is not the retention of legal fictions 
a blot upon the code in which they are suffered to exist, as luxu? 
riant weeds are a discredit to the gardener, though in a rich- 
soiled garden weeds must spring? We. answer : if the weeds can 
be uprooted without hurt to the plants, by all means uproot them, 
unless a weed may happen to be as beautiful as the plant near 
which it grows, and to match well therewith ; under cultivation a 
weed will sometimes lose its wildness and become well worthy of 
retention, if so, retain it; or, if it cannot be removed without hurt- 
ing the garden flowers, we say again retain it. The existence of 
fictions is no doubt an evidence that the body of laws in its former 
state was defective, but it is also an evidence that the laws, with 
the help of. human ingenuity, might be bent to fill up the waat{ 
if the machinery of the fiction is cumbrous, and one lighter and 
more easily applicable can be substituted without hurt to the 
working of the whole body of laws, substitute such by all means ; 
but, before adopting any proposed means, be sure that they are 
more easily applicable, and that they do pot hurt the working of 
the whole body of laws. A new law is in fact less wanted after 
the invention of a fiction than before; as in the case of the Roman 
law above mentioned, a way of directly releasing the father's 
power was less imperatively wanted after a means had been foym4 
of freeing a child by the fiction, than when there was no way of 
doing so at all ; it might truly be better that what was in th$ 



Legal Fictions, 79 

fiction done in a roundabout manner sliould be done straightway, 
and it would be better that a man might free his son by execut- 
ing one instrument of release, than that he should for that end 
make three sales, and that three other men should execute each 
an instrument of emancipation ; but if, on the other hand, a large 
And important class of rights rested on the fact, that one could not 
straightway release his sod, it would be better to hold to the fic- 
tion than to sweep away those rights, and so make unsafe the 
title to property lawfully gotten. 

In some cases, also, it is quite possible that the machinery of 
the fiction may be as easy of use as any that could be substituted 
by statute ; in such cases it is always better to keep a method 
proved and well understood, than to adopt one which, however 
eeemingly more elegant, may bring difficulties into some other 
part of the law; and it is often impossible to be sure that any 
new enactment may not do so. If a strong case cannot be made 
against the means used in the fiction, either because they are 
difficult of use or axe too expensive, or the like, we should say, 
hold to the fiction rather than bring in a new law, only for the 
sake of effecting the same ends by other means ; but if it is 
wished to enlarge powers, or in fact to do more than could be 
done by the fiction, then do not only tinker up the fiction, but do 
straightforwardly what is wanted to be done. 

All this, however, assumes that the state of the law which 
made the fiction necessary is still, in the main, desirable in the 
present state of society. As long as feudalism lasted, and it was 
desirable that land should be kept entailed, there was no object in 
making the means of barring entails cheap, and the old fiction by 
which they were barred answered its purpose well; but when it be- 
came desirable that land should be brought freely into the market, it 
was necessary to make entails more easily, more subtly, and more 
cheaply barrable, and an act of parliament, as was right, was passed 
about twenty-three years ago abolishing the fiction, and supplying 
other means for the purpose. This very statute, however, though 
admittedly a model of legislation, framed by a most experienced 
draughtsman, showing extraordinary foresight as to difficulties 
which might arise, and intimate knowledge of all the law even 
remotely connected with the subject of fines and recoveries, yet 
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offers a good example of the inconveniences, as regards collateral 
points, springing from the destruction of fictions and the substitu- 
tion of positive law. By the act fines were abolished ; the 
intention was to enable entails to be barred and the estates of 
married women to be conveyed in an easier and simpler way 
than theretofore, and this the act effected, but fines and recoveries 
effected more ; fine was the usual and proper way for one entitled 
to a contingent estate to bind or bar his right ; upon the abolition 
of fines and recoveries, no way was left for effecting this object ; 
a man might be morally certain of a large property, and might 
be in pressing want, without being able to convey or charge the 
property in question owing to its contingent nature ; and thus, 
unable to supply his immediate wants, might starve in the view 
of plenty, siuking in sight of port. It has indeed been held by 
the Lords Justices 1 that a married woman could, under this act, 
make title to a contingent estate ; but this decision was opposed 
to the view taken by Vice-Chancellor Wood, and has not met 
with general approbation from the profession. In any case, married 
women were the only class who were not left under disability in 
this respect. The law was changed as to this thirteen years 
afterwards, but during that period of thirteen years, the evil 
effects of abolishing the fiction were felt ; and those effects may, 
in that time, have become impressed on a vast number of titles 
which may require nearly a century to heaL We do not say that 
the good of the act did not more than balance its evils ; but we 
do say that it was not unmixed good. 

Perhaps the best test as to when the state of society has 
advanced beyond that for which a state of law requiring a fiction 
was suited, is furnished by the fiction itself. Whenever the law 
works more through fictions than directly, we may be sure that 
the pressure of the law is more felt than its advantage, and it 
forthwith becomes time to repeal the law. Whenever it should 
be plain that there were more fathers who freed their sons than 
who reserved the paternal authority, it would be a clear indica- 
tion that the freedom of sons should be the rule and their slavery 
the exception ; or, if the whole body of law would not admit of 
this, at least, that the emancipation of sons should be made as 

* Croft t\ Middleton, 25 L, J. Ch., 513, - ; 



Legal Fidion$. 81 

easy and simple as was consistent with such a body of law. When 
it was found that the majority of entails were barred, it was time 
to substitute a more simple, cheap, and sure way of barring them 
for the cumbrous and costly fiction formerly in use ; and so we 
might enumerate many fictions which ought to have been done 
away, whereof indeed the greater part have been swept of£ for 
the tendency of the day is against them, and more is now to 
be dreaded from the badness of substitutes than from the retention 
of fictions. 

We hope we have shown that it is not in itself a charge against 
even a modern code that it should have kept a fiction of long 
standing ; but the ancient codes in which fictions have sprung up, 
so far from meriting the abuse which is usually heaped on them, 
deserve, on the contrary, high praise. It speaks well for the 
government of a people that fictions have grown in its laws ; it 
shows first, that the government was strong enough to enforce the 
laws — if they could have been simply set at nought, there were no 
need to invent tlie fictions; it shows that the laws were uniformly 
administered, and not swayed by interest or other unfair means — 
otherwise the bearing of the laws in force could not have been 
reckoned on with certainty enough to be made the ground of a 
fiction ; and it shows that the laws were not easily changed, or 
their number easily increased, to serve a temporary purpose. It is, 
to be sure, a mark that they were not in their immediate purview 
sufficient to meet all possible circumstances which the com- 
plication of human affairs could make desirable; but this is no 
more than may be said of any body ef unbending rules (which 
a body of law ought to be), more especially of a body of unbend- 
ing rules made a long time back for an advancing soeiety. Thus 
it proves that such a code had, to a great degree, all the merits 
a code can have, except that of being completely fitted to the 
state of society which it might ultimately come to govern ; that, 
moreover, it was by means of the fiction in some degree ap- 
plicable even to the growing state of society ; and lastly, it was 
by the same fictions provided with tests, when the existing state 
of the law should become no longer fitted for the advanced state 
of the people. 

If men would duly reflect on these points, they would be less 
vol. in. no. v. G 
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ready to utter inconsiderate and intemperate abuse against the 
inventors of legal fictions, whom we believe to have benefited 
their people as much a» good legislators have done, nor against 
the fictions themselves, nor the codes which admitted them ; but 
would be led to discriminate as to when a fiction should be re- 
tained and when discarded — what changes in the law it shows to 
be advisable, and how such changes should be made — with what 
precautions as to existing rights, and what contrivances to meet 
future circumstances ; they would be fe<? to study rather than 
condemn, and if we have induced one of our readers so to do, we 
shall not have misused our time nor wasted our trouble. 



Art. V.-THE DISTRIBUTION OF INTESTATES' 

ESTATES. 

IT is singular that in this discussive age our statutory scheme 
of distributing intestates' personal estates has never been im- 
pugned, or even considered. It has been accepted at all hands as 
a piece of unimprovable wfedom, adapted to all conditions of life 
and all statistics of society ;. and so thorough has been this accep- 
tation, that its origin has excited no one's curiosity, and its discre- 
pancies from the Novells of Justinian and the continental system, 
have neither occasioned surprise nor received explanation. 

The rude idea, however, of the English mind has been, that 
this scheme of distribution is either a direct adoption, or an indi- 
rect reflection from the civil law, though what may be meant by 
that ascription is never clearly stated by those who assert it, 
Tbey leave us in obscurity greater than doubt as to what is the 
body of Roman law which our countrymen have borrowed their 
principles from, and at what epoch and under what circumstances 
they may have done so. They do not tell us whether it is the 
original system under which the stern republic brought up her 
hardy children, the system which Gaius and TJlpian elaborated at 
the close of the second century of our eera, under the influences 
of the Stoic philosophy ; or the system which expanded into truer 
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equity, tinder the open and acknowledged forces of Christianity. 
And, if it be imputable to the latter, they do not trouble themselves 
to tell us whether it is the European system of Theodosius the 
Second, or the final perfection of the civil law, which the Novells of 
Justinian founded in the east and for the east Tet it is plain, 
that whatever partial assimilation our system may exhibit to all 
of these, it can only be the legitimate child of that one of them 
which it resembles in essentials. Such is the common idea upon 
this subject ; but it is remarkable that Mr. Justice Blackstone, 
whose historical acumen is not in excess, has in his notions upon 
it stumbled much nearer the truth. He says, (Book II. chap. 32,) 
" It (i. e., the act for the distribution of intestates' estates) is little 
more than a restoration, with some refinements and regulations, of 
our old constitutional law, which prevailed as an established 
right and custom, from the time of king Canute downwards, many 
centuries before Justinian's laws were known or heard of in the 
western parts of Europe/' Thi& is- not very scientifically put, but 
it would show that he was acquainted with the great and grave 
discrepancies between our system and the constitutions of Justi- 
nian, and he felt therefore that it was impossible to identify the 
one with the other ; and as, in the then state of learning on the 
subject, he could not bring his mind to the conception of any 
Roman jurisprudence other than the Corpus Justinianeum, he 
could do nothing else than Anglo-Saxonize our law of distribution. 
He did not know that the common law of Europe was for many 
centuries a prse-Justinianean Soman law,, and that, as it was only 
exchanged for the other at a late period in Europe, and under 
circumstances of the freest election, our own law of distribution 
might more plausibly be ascribed to the former than to any 
supposed Teutonic custom. 

In this state of the question, we think that an inquiry into the 
true origin of this section of our law may not be a mere matter 
of curious historical research, but will tend to show in a clearer 
light certain imperfections appertaining to it, which, though long 
and unaccountably acquiesced in, are not the less unreasonable 
and indefensible defects. 

The Roman law having been, as we all know, established in 
Britain, underwent with the rest of the empire all these changes 
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in its principles which were elaborated at headquarters. The great 
collection of laws embodying these improvements, which bound all 
Europe, was the code of Theodoskts II. This code, which was 
promulgated A.D. 438, was the common law of Europe for many 
centuries after the great work of Justinian had become law for 
the East, and it is to this code that we must ascribe the origin of 
our own law of distribution. For in it, and in it alone, we find 
certain specific crudities of legislation which denote the older 
system rejected by Justinian. 

We have evidence of a law of distribution in this country in 
Anglo-Saxon times* Cnut distinctly declares that an intestate's 
inheritance shall be divided legally between the wife and children, 
or amongst the nearest of kin, according to their degree of rela- 
tionship. It is impossible to state in general terms a law of dis- 
tribution more intelligibly than this is stated. A law of the same 
effect is recognised by the conqueror and his successors up to the 
time of Magna Charta, when the jurisdiction over intestates' 
estates was solemnly consigned to the ordinary. That the law 
of Cnut (or the Anglo-Saxon eommon law), and the law ratified 
by the Norman sovereigns of England, and handed over by them 
to the Ecclesiastical Courts, were identical, can be incontestably 
proved. The Norman authorities did not introduce the French 
law on this point ; for, far from making this or any other inno- 
vation on the plan of distributing Englishmen's effects, they would 
not willingly allow any distribution at all for many generations 
after the conquest This common law of distribution has descend- 
ed to us in the present day ; for we have it contained and confirm- 
ed in the 22nd and 23rd Chas.. II, c 19. This celebrated 
statute at its passing made legislatively no new law, but merely 
enacted the old law, and that old law was not Justinianean ; for the 
five civilians whose opinion is appended to the judgment of Chief- 
Justice North upon that act, in Lord Raymond's Reports, use 
this remarkable expression, " our civil law, and the practice of the 
Ecclesiastical Courts." We also know historically that the Nor- 
man kings resolutely prohibited the propaganda of the Justinianean 
body of laws in this country, after the rest of Europe had estab- 
lished professorships for teaching it, and had greedily embraced its 
principlea 
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It is thus certain that we owe our law to another authorship than 
that of Justinian, and the question remains — is it of Anglo-Saxon 
creation ? or is it an adoption from the European system of Roman 
law which the Theodosian code contains ? We think that there 
can be no doubt of the latter ; for it is preposterous to suppose that 
the German invaders of our country founded a new private law 
for their subjects, and that their subjects suddenly forgot their 
own native private law. Both suppositions are incredible, and 
must be dismissed. But the private law of the Romanized Briton 
was the civil law of the Theodosian code, which France herself 
did not discard for the Corpus Justinianeum, " until/' says De 
Fresquet (Traits El&nentaire de Droit Romain, voL L p. 40), 
" an unknown epoch, but which may be placed from the 9th to 
the 11th century." 

Now, our law of distribution, as shown by the statute, is just 
about the state and degree of the law as laid down by Theodo- 
sius — neither better nor worse. In proof of this assertion, we will 
select one great and salient point of our own law — the right of 
paternal succession. In this point we are at the stage which 
Theodosius reached in advance of Pagan law, which Justinian 
outstripped, and which the French code has finally put upon a 
just and satisfactory footing. Under the second system of Roman 
law, before mentioned by us, the Roman father had a right to the 
peculium of his son, to the exclusion of that son's children if he 
had any. Ulpian says, " Si filius familias miles decesserit, si- 
quidem intestatua, bona ejus non quasi beereditas sed quasi pe- 
culium patri deferuntur." 1 This harsh principle, though softened 
by the first Christian emperor, remained substantially the same 
until Justinian, by his 118th Novell, made the father no more 
than a joint-heir with the intestate's mother, brothers, and sisters. 3 
In these two contrasted laws we have modes of succession, not 
merely discrepant, but diametrically opposed in their principles. 
In the one, the father is all ; in the other, he is one amongst 
many. In the one, we have traces of a hard and artificial social 
system ; in the other, we have nature and equity. But, strangely 

x De Fresquet, vol. ii. p. 13$ and Troplong, " De Plnfluence du Chris- 
tianisme,' 1 p. 1258. 
• Troplong, p. 259, 260. 
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enough, it is in the early and cramped system that we find the 
prototype of our own existing rule of paternal succession. And this, 
while it is a proof amongst others of the source of our law of dis- 
tribution, is the greatest and most condemnable instance of its in- 
sufficiency and want of adaptation to modern times. While other 
nations have voluntarily brought themselves within the principles 
of the Novella, we have with rigid obstinacy kept outside, hug- 
ging ourselves the while upon a peculiarity of law which the rest 
of Europe has been ashamed of for nearly eight hundred years — 
the old Roman patria potestas. Under that power the Roman 
father had a right to his son's purse because he had a right to 
his son's person. But the British father, who claims no right to 
the one, enjoys the other with a total disregard to logic in an un- 
modified plenitude. Though this is the real and historical origin 
of the right, no one could be hardy enough to defend it on such 
merely conservative ground in an age like ours, which has begun 
to demand a rationale for most institutions. Accordingly we 
find that attempts are made to support this institution by means 
of reasoning, and this reasoning we will now state and confute. 

In4he .first place, the vindicators say that the father, having 
alimented and advanced his son, has a right to his sole succession 
on the ground of that maintenance aud advancement But if the 
right to a sole succession be founded on such a ground only, it 
should not be confined, as it now is, to the father alone; for cases 
continually occur where a widowed mother or an elder brother 
does precisely the same thing. But no one has ever thought of 
allowing them the same exclusive right of succession. Again, it 
cannot be said, because the father aliments and advances the son, 
that he is therefore entitled to be reimbursed his charges and ex- 
penses. For in this view the father does not give as nature 
would prompt, but he lends merely to be repaid, perhaps with 
a usurious interest for his risk. And in all this there is no attempt 
to distinguish between the 6on's property, derived from his own 
young-hearted labour and success, and that which is purely ex 
re patris. 

In these arguments the true theory of the right to succession 
ab intestato is entirely lost sight of. This right is a logical con- 
sequence from the moral right which the successors had to be 
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alimented by the predecessor (to use the terms of our late com- 
prehensive fiscal statute) during his lifetime. For example, a man 
supports his wife and children whilst he lives, and upon his death 
they take his property to themselves in the place of the previous 
alimentation, and this is equally applicable to parents or to 
brothers and sisters. In regard to mediate and more distant re- 
latives, the same principle of old applied with equal force and 
stringency. But it was in that case the .connection of the tribe 
or larger family. All who have studied Roman law in its original 
institutions will readily understand this. 

We have here a test to apply to this part of our scheme of dis- 
tribution, and tried by it we shall find the principle of sole pater- 
nal succession, not only to be wrong, but to be precisely the reverse 
of what is right The succession to property, as we have shown, 
is due to those who would have been alimented by the deceased 
if they had needed such aid, and not to those who, in like cir- 
cumstances of necessity, would have alimented the deceased him- 
self* The persons whom the deceased would have alimented would 
not be the father alone, but the mother, and the brothers, and 
sisters. The love is equal, and the natural proximity is the 
same. 

But the father's claim to the whole of his son's estate is other- 
wise a clear fallacy. When the son had no legal right to property, 
the father might logically take all that the son possessed, as the 
English husband does in the case of his wife, and as the American 
slave-owner does in the case of bis slave. But it being granted 
that the son .can have a separate estate, the father's claim to it is 
no better than those of the mother and the brothers or sisters. 
For, as it is no longer supported by the patriot, potestas, it can 
only have such force as reason can give to it ; and the just and 
well understood policy of the law is to distribute, and not to favour 
or compel accumulation in the hands of any single person. But 
assuming that the father is nearer (artificially speaking) than a 
brother or sister, that proximity is not of itself conclusive to en- 
title him to the son's entire succession ; for, in other points, our 
law has unhesitatingly disregarded mere conventional symmetry, 
where equity and natural considerations have not applied also. 
The mother, being nearest of ki$, does not oust the brothers and 
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sisters, though they are a degree more remote than herself. The 
brothers and sisters do oast the grandfather, though their calcu- 
lated kindred is supposed to be equaL In both cases the admis- 
sion and the exclusion are founded on principles of nature and 
equity, not of mere artificial and conventional symmetry. 

We have said enough, we think, to show the shortcoming of our 
scheme of distribution on one point, and that it needs such an 
alteration as shall bring us within the European family in respect 
of private law. But there is another and a graver point upon 
which we have even less hesitation in avowing our distaste of 
English law. It is one in respect of which England stands alone 
in Europe — we mean the law which allows every testator under 
all circumstances, without regard to nature or justice, to alienate 
the whole of his personal estate to the disherison of his wife and 
children. By virtue of that conflict of principles which dogs Eng- 
lish law every where, a man must support these persons so long as 
he lives; but at his death, though possessed of ample means, he 
may leave them penniless, and a burthen upon the stranger or 
the parish. Caprice or cruelty may impel him to do «o, and 
the law requires no better justification of an act which it affects 
to consider to be a legitimate consequence of constitutional 
liberty. In this, as in many other points, the law is not in 
equilibrio with the intellect and feelings of the community. Our 
state of society demands a better law than the unnatural formula, 
" dicat testator et erit lex. w It requires that the children at least 
should derive such a benefit from their father's estate by law at his 
death, as shall relieve the public from their being a burthen upon 
it, however light. The poor-law does much, but here it is of 
course inoperative. The restoration, however, of the old common- 
law of England, the partes rationabiles, would effect this justice, 
and remove the painful inconsistency which we have referred 4q, 
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Art. VI.— the married woman question. 

THERE are few subjects connected with the improvement of 
our jurisprudence, which have excited a more lively and a 
more general interest than the glaring imperfection of the law 
respecting married women. The unequal measure of justice dealt 
out to the husband and wife, in almost every particular, had 
long been matter of complaint ; but, within the last two or three 
years, partly from accidental circumstances, and partly from friends 
of law amendment having directed their attention to the necessity 
of singling out the more gross instances of injustice — it may be 
said oppresssion— and consulting how far these might be met by 
practical and practicable remedies, the public mind has been direct- 
ed to the two points of most importance, and to these alone ; but 
with a concurrence of opinion exceedingly general, and with unpre- 
cedented earnestness. These points are, the state of the law or 
rather of its practice touching divorce, and the matters connected 
with it, and the law touching the property of married women. 
That some material change must be made in the half-judicial, 
half-legislative procedure by which a dissolution of the marriage 
tie is effected appears now inevitable; although it is far from 
probable that any measure will, at least in the first instance, be 
carried, which shall meet the exigency of the case, by placing 
both sexes and all classes of the community upon an equal foot- 
ing, and by substituting a penal enactment for the admitted op- 
probrium of our law, the action of criminal conversation. But 
we purpose at presenjb to point the attention of -our readers to- 
wards the other great subject of complaint, the denial of all 
rights of property to married women who are not protected by 
settlements. This subject has powerfully drawn the attention of 
the public, since the great petition of above 2000 women was 
presented to both Houses of Parliament, by Lord Brougham in 
the Lords, and Sir JCrskine Perry in the Commons. A meeting 
very numerously attended was holden in the month of June; and 
it plainly appeared, both from the declarations of public men of 
various parties, among others Sir John Pakington, who presided, 
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and from the proceedings of the Law Amendment Society, that 
immediate attention must be given to the strongly expressed 
wishes of the community. 

The Society referred the subject to a committee, which entered 
into a full and comprehensive examination of it in all its relations, 
and received important information respecting the law of foreign 
countries. The law of France has since been very fully investi- 
gated by Mr. Macqueen, who repaired to Paris for the purpose of 
obtaining accurate information respecting its provisions and their 
practical operation; his principal object being to throw light upon 
the subject of separation and divorce, when the Report should 
come under consideration of Parliament, from the commission of 
which he had been secretary. The House of Lords ordered his 
paper to be printed, and it is found to contain very important in- 
formation also upon the rights of married women as to property. 
The committee of the Society was probably possessed of a portion 
at least of this information, and certainly had access to all the 
particulars of the changes in the English law, which have been 
adopted by the greater number of the American states. Upon these 
materials, and especially after a mature consideration of the man- 
ner in which the new system works in the most important of these 
communities, the report was framed, and a bill carefully prepared ; 
which Lord Brougham so far approved as to present early in 
February to the House of Lords, explaining its principles,' and 
showing the necessity of some such amendment of our law, in a 
speech already in the hands of our readers. 

It must, however, be remarked, that both the argument of the 
speech, and the resolutions which were moved as introductory to 
the bill itself, are by no means confined to the provisions of the 
measure as the only remedy for the evils complained of. That 
those provisions would prove the most effectual remedy may pos- 
sibly be admitted^ But if we consider for a moment what is the 
great practical evil, we shall be satisfied that something far short 
of the bill may be sufficient. It was not easy either for the 
Societyor for Lord Brougham, who had the year before presented 
the great petition, proceeding from all classes of married women, to 
confine their attention to the hardships endured by one particular 
class, although these are the .most crying by far of the grievances 
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denounced The hardship may be great of a dissolute husband 
taking possession of property given to his wife by bequest or 
donation, and leaving her in distress. But this is not only a more 
rare case, because of the general disposition to control the husband 
by the terms of the gift; it is a much less hard case than that of 
a wife, earning by her skill and her industry that which she has 
by law no right to call her own, and which may, at any moment, 
be carried off by the man who has deserted her, or who, continuing 
to live with her, yet leads an idle and dissolute life, supported by 
her gains, while he leaves her and her children in want The 
most striking examples of this were laid before the meeting to 
which we have alluded : — One respectable manufacturer, who em- 
ployed for many years a great number of young women at con- 
siderable wages, from 20s. to 30s., and some as high as 40s. a 
week, declared that this had the effect of attracting husbands 
who, in very many cases, proved idle and dissolute, living upon 
the poor women's earnings, and leaving them and their children 
in want He gave a detailed account of these instances, specifying 
the professions and trades of the men. But the Society's com- 
mittee had evidence respecting persons in a still humbler rank ; 
women labouring in the manufacturing .districts of Yorkshire 
and Lancashire. It appeared that you had only to approach the 
premises of any spinner or weaver on a Saturday night, to be con- 
vinced of the control exercised by the husbands, and the futility of 
the objections made against giving the wife some right to her own 
earnings, on the ground of the domestic dissension which might 
be the result. Enough of that is apparent when the wife comes 
from the pay-table, and is seized by the husband to compel a sur- 
render of her week's wages. They who have constantly witnessed 
these scenes, affirm that there is little risk of greater jars being 
occasioned by the proposed mitigation of the husband's rights. 
We may here only stop to note, that although the woman's 
petition was signed by names of persons well known in the world 
of letters and of arts, and although Lord Brougham adorns his 
statements by naming the " Lin woods, whose needle rivals the 
pencil qf the Kaufmans," the real practical grievance in plain 
terms is that of the ordinary working class, that class to which 
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the evidence before the meeting and before the Committee refers, 
as we have now briefly stated it 

Now, in dealing with this grievance and devising a remedy fit 
to remove it, two courses were manifestly open; one was suggested 
at the meeting by Mr. Commissioner Hill, with a singularly happy 
allusion to the law of succession ; that, as where a party neglects 
to make a will, or elects to die intestate, the law makes a will for 
him; so, where parties are married without a settlement, the wife 
should be regarded as a feme sole in respect of both former and 
after acquired property, of course protecting the husband against 
her debts whether contracted before or since the coverture, the 
support of the children resting upon both parties in the case of the 
wife having separate funds. The objections made to this plan 
are answered in tbe*committee's report by referring to the actual 
expense of the United States : in the greater number, it has for 
many years been the law of the country, including the Northern 
and Central states. The concurrent testimony of .the ablest lawyers, 
as well as of persons unconnected with the profession, is entirely 
in favour of this great change introduced into their jurisprudence; 
and they deride the apprehensions sometimes expressed, of its 
tendency to produce # domestic quarrels. Indeed, they observe, 
naturally enough, ; that were such its tendency, we should ex- 
perience it in the ordinary case under our English system of ante- 
nuptial settlement, or of property given to the wife's sole and 
separate use ; whereas those arrangements are universally allowed 
to prevent rather than promote discord. 

But it is manifest that there may great relief be afforded with- 
out having recourse to this, the niost effectual remedy, by another 
course of proceeding ; and here, ajso, we have the experience of 
another country ,to guide us. It is not true;, as has often been 
asserted, that there is any great fundamental difference between 
the law of .France and our own in regard to the rights of mar- 
ried persons over their property severally. But there is a most 
important protection afforded to the wife in the very particular 
on which we have been dwelling, as Jbhe most ordinary, and also 
as the most marked case of injustice and oppression — the earnings 
which she makes either in trade or by labour. Al wife in France 
when engaged in any branch of commerce, as keeping a shop (the 
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most frequent instance), bas entire protection against the husband's 
interference with her gains — she is termed Marchande publique, 
and must have her husband's consent to set up the trade ; but, 
that consent once given, she has the same power of trading, and of 
contracting debts, as if she were a feme sole. If she only exercises 
the trade of her husband, as by superintending his concerns, or keep- 
ing his shop, she is not Marchande publique; it must be on her 
own account that she acts. The case is the same of her profes- 
sional as of her commercial employment ; her gains as an artist, 
or a workwoman, fall within the same description. But, in an- 
other particular, the law is favourable to her. What we have 
stated is part of the enactments in the codes. The Marchande 
publique is recognised, though not very distinctly, by the CodeNar 
polion (commonly called Code Civil) and the Code de Procedure 
Civile; but distinctly enough by the Code de Commerce, Tit 1. 
The practice of the courts has considerably extended the wife's 
protection, affording her a much more easy and expeditious re- 
medy than the process of separation de biens, by extending the 
process of autorisation given in the codes. It appears, by Mr. 
Macqueen's excellent and most instructive paper, that the judges 
are in u?e to receive the wife's complaints when her earnings 
are interfered with by her husband's creditors, and to give her a 
summary redress. He mentions an instance which occurred under 
his own eye, of a servant whose arrears of wages were attached by 
the husband's creditors, and who, in a single day, summoned him 
before the judge (probably Juge de Paix) and obtained protec- 
tion. Of course the husband is heard, if he chooses to appear, 
but the judge decides as he is, by the text of the codes, authorized 
to do, in cases where the strict letter of the law requires his con- 
sent ; in other cases — for example, the right of the wife to appear 
in court to an action, or to sue ; here, if he cannot show cause 
why he should withhold his consent, the judge may give authority 
without it, (Code Civil, tit. v. chap. 6.) 

Now, the importation of some such law, or some such judicial 
practice, would effect an extraordinary amendment in our system, 
even if we went no further in relieving married women from the 
oppression of which they now so loudly, but not less justly, com- 
plain; and they who take the greatest objection to the larger 
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measure recommended by the Society, and worked out in the bill 
lately introduced, can have no ground for resisting this less con- 
siderable though most beneficial improvement When the resolu- 
tions were laid before the House of Lords, introductory of the bill, 
the first affirming the existence of the evil, and the necessity of a 
remedy, was by all admitted to be irresistible; the second, in 
favour of the measure given by the bill, alone seemed to create 
doubts and difficulties; the third, recommending such an addition 
to our procedure as we have now been describing, appeared to 
meet with a general concurrence. That it would prevent such 
cases from ever occurring as those to which we have been refer- 
ring is certain; but perhaps the instance given at the late meet- 
ing by Sir Erskine Perry, illustrates more strongly than any other 
that could be cited, the inferiority of our practice to that of our 
neighbours. He was chairman of the committee to whose report 
we have frequently referred;, and as, after doing his best to lose 
his seat in Parliament upon the late occasion, he happily failed, 
and is, most fortunately for the cause of law amendment, again 
in the House of Commons, let us hope that he will follow up his 
able and learned report; but if it should be found for the present 
not to meet with the acceptation which it so well deserves, that 
he will hasten himself to obtain the improvement, only less gene- 
ral and effectual, yet still of the greatest value, and which would 
at once make such things impossible as he has stated, and justly 
stated, to be the opprobrium of our law. The instance given by 
him was that of a milliner at Paris, whose talents and conduct 
had gained the favour of an English lady, and who was strongly 
advised by her to settle in London. She came over; established 
herself; proved successful; carried on a thriving business. Her 
husband hearing of this, suddenly arrived in London; sold her 
stock in trade; collected the debts due to her; and returned to 
continue his dissolute life at Park " Oh, madam ! " said she to 
her patroness, when about to leave London, " how can you bear 
to live in so barbarous a country?" It is needless to add that 
this outrage on all justice and all feeling would have been im- 
possible in Paris. 

JfOTB. — It is to be observed that the Society entirely abide by 
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the view taken in their report, and continue to regard the bill 
brought in by Lord Brougham as the most effectual from the sim- 
plicity of its principle ; and they have received a detailed and most 
valuable statement from an eminent American law reformer, Mr. 
Dudley Field, strongly recommending the law by showing its suc- 
cessful working in the United States. He says that a return to 
the old law there would be as impossible as a re-enactment of the 
corn laws in England. , We have given in the above article all 
that can be urged on the side of the lesser measure. 



Art. VII.— DANIELL'S PRACTICE OF THE HIGH 

COURT OF CHANCERY. 

Third Edition, adapted to the Present Practice of the Court. 
By Thomas Emerson Headlam, M.P. London : Stevens & 
Nobton, 1857. 

A LAW BOOK which is sufficiently successful to pass through 
several editions, seldom gets leaner by the process. The 
original modest octavo gradually expands into a volume of un- 
wieldy bulk, or perhaps divides itself into two, and every successive 
edition becomes more dropsical than its predecessors. Such is the 
general rule; but here we have the agreeable phenomenon of a third 
edition of a well-known work, which is actually of smaller dimen- 
sions than either the first or the second, and which may not impos- 
sibly be followed, it is said, by others of size still further reduced. 
The first volume of Mr. Daniell's original work was published in 
1837, a second volume appeared in two parts in 1838 and 1839, 
and the first part of a third volume in 184-1. Mr. Daniell did 
not complete the work ; but a second edition Was produced by the 
present editor, Mr. Headlam, in 1846, in two volumes. At that 
time changes had already commenced in the practice of the Court 
of Chancery, and still more extensive alterations were pending. 
In 1850, Sir George Turner's Act was passed, intended to enable 
special causes to be brought before the Court by agreement between 
the parties, and thus obviating the necessity of cumbrous and 
useless inquiries. In the same year a series of general orders 
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was issued, by which the system of claims was established A 
general spirit of innovation seemed to have seized upon the legal 
mind, and the process of transition from an old to a new state of 
things was fairly begun. In the working out of the claim system, 
a number of details of practice had to be settled by decisions ; but 
hardly had the system attained consistency when the acts of 1852, 
"for amending the practice and course of proceeding in the 
High Court of Chancery/' and " for abolishing the office of the 
Master in Chancery/' put all previous- changes into the shade, and 
in fact revolutionized the practice of the Court A mass of 
ancient procedure was swept away, and such parts of the old 
structure as were suffered to remain, underwent trimming, pruning, 
and polishing. Thus it m that the last edition of the book before 
us exhibits a diminution in bulk ; and this diminution, says the 
editor, might have been carried further, were it not that many 
rules and orders of the old practice, although daily becoming of 
less and less frequent application, still remain in force and unre- 
pealed, so that they could not with safety or propriety be omitted. 
The task of re-editing was one therefore involving retrenchment 
and excision, while at the same time the new and simple practice 
introduced by the recent acts* was to be substituted for the parts 
cut away. 

The picture of a suit in equity, as drawn by the Chancery com- 
missioners previous to the recent legislation, is a dreary and 
tedious one, an accumulation of horrors. The weary suitor is 
represented panting from one stage of delay to another, pitfall 
after pitfall opening beneath his feet, out of which the unhappy 
pilgrim must scramble before he can proceed on his journey. 
First there was the bill with its huge catechism of interrogatories, 
in which every question was put with every variety of alternation, 
as whether " such a deed of such a date, or some other and what 
date, was not made and executed by such parties, or some or which 
of them, or some other and what parties, in such words or to such 
effect, or in some other and what words, or to some other and what 
effect/' Then came the writ of subpoena, requiring the defen- 
dant to appear and answer the bill, but telling him nothing 
about what the bill was, nor what was sought of him, merely threat- 
ening him with dreadful punishment unless he instantly informed 
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himself of the state of the case, which he did by taken an office 

copy of the bill, and paying office fees for the sama Having 

taken counsel with his lawyer, the defendant would demur to the 

bill if he could, which, if the demurrer were framed on a technical 

objection, was seldom attended with any practical result to the 

parties, but only additional costs and delay ; for if the demurrer 

were allowed on a technical objection, it was so with liberty to 

amend the bilL The same obstruction might be caused by means 

of a plea, and might be removed by similar means. But, supposing 

the preliminary battle fought, the next thing was to prepare the 

answer, of which we find the following account : " The solicitor goes 

through all the interrogatories of the bill with his client, and 

takes down his answers to the several questions ; he assists in 

searching for and making out a list of all the documents relating 

to the matter in question, and in preparing all the other materials 

for the defence. These are laid before the counsel, who from 

them prepares an answer, which answer is elaborate and minute, 

and with verbal exactness either admits or traverses or ignores 

all the minute interrogatories of the bill. The answer, being drawn, 

is sent to the client for his perusal, that he may be satisfied that 

it is one which he can swear to. It is frequently so long and so 

technically framed, with so many references and qualifications, as 

to be scarcely intelligible to the defendant, who is obliged to 

trust that his solicitor and counsel have, in the voluminous document 

to which he deposes, accurately translated the brief and somewhat 

bald notes which the solicitor took down from his mouth. The 

answer is engrossed on parchment, and is frequently accompanied 

by long schedules containing accounts, and also lists of notes and 

documents in the possession of the defendant" 

This prodigious document having been prepared, had to be sworn 
by the defendant, by commission if he lived in the country, and 
was sealed up and kept " until some person could be found (or- 
dinarily the mail guard), who received it sealed up from the hands 
of the commissioners, and delivered it at the Record Office in 
London, upon oath that it was in the same state as when he re- 
ceived it" Then came the taking of an office copy of the answer 
inspecting the defendant's documents, amending the bill, and re- 
plication, whereupon the cause was at issue. 

VOL. III. NO. V. H 
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And now evidence had to be taken on both sides, which was 
done by written interrogatories, upon which the witnesses were ex- 
amined in private, some of the parties or their agents being 
present The interrogatories were framed before hand by counsel, 
without its being certain what witnesses would be forthcoming, 
or what answer a witness would give to any particular question, 
but were framed to meet the contingencies which were likely to 
occur, and were deemed necessary to be provided against Under 
this system cross-examination was all but impossible. The pro* 
cess was a very slow one, often lasting several days, sometimes 
weeks, and the whole was conducted with all imaginable secresy. 
When at length the results were published, and each party had 
got a copy of the evidence given on the other side, if neither 
party moved to suppress any of the depositions, on the ground of 
the interrogatories being leading ones, or other irregularity, or if 
neither party found it necessary to make special application for leave 
to adduce some material evidence which had been omitted, the 
cause was considered ripe for hearing. 

The cause might possibly become abated by the death of some 
of the parties, and then followed bills of revivor ; or, if a new 
party interested came into existence, then there was a bill of 
supplement When the cause came on for hearing, there were 
possibly preliminary objections for want of necessary parties, these 
objections being frequently of a Very futile and technical charac- 
ter ; often class inquiries had to be instituted, and it was referred 
to the Master to inquire what persons constituted a certain class 
interested in the suit Other matters, such as accounts, might 
also require to be investigated by the same functionary, and 
were reported on by him to the court To this report exceptions 
might be taken, and then the matter must be sent back to the 
master to review and modify his report This battle having been 
fought, the cause might come on for further directions, and so 
by slow degrees was the final decree arrived at 

Now the recent statutes have not wholly effaced the foregoing 
picture, but they have materially altered many of its features. 
One mischief of the old system was, that the process above de- 
scribed was applied not only to suits of a hostile character, but to 
those in which all parties were friendly, and merely desired the 
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sanction and direction of the court The bill with its long state- 
ments and interrogatories, the useless answer, bills of revivor and 
supplement, and the cumbrous process of taking evidence, must 
in many cases have been gone through before any thing could be de- 
cided. It was so for example in a creditor's suit, when the 
executor did not feel himself justified in admitting the debt, 
when the cause went through all the phases of a hostile suit 

The commissioners recommended as to administration suits, 
that any creditor, or legatee, or next of kin of a deceased party 
might have liberty to apply to a judge at chambers for a sum- 
mary order for the administration of the personal estate of the 
deceased as against his personal representative; and that the 
same method should be applied to real estate when there are 
trustees competent to represent the whole real estate. They also re- 
commended that the court should adjudicate and declare rights 
without requiring the whole of the trusts of a will or settlement 
to be executed, and without taking the accounts, and that it should 
be no objection to a suit that it sought a decree merely declaratory. 
The abolition of bills of revivor, and such bills of supplement 
as were merely required for the purpose of bringing further par- 
ties before the court, in consequence of the accruer or transmis- 
sion of some interest to such, parties, was also recommended 
They proposed to abolish the system of examining witnesses upon 
written interrogatories, and to make affidavit evidence in general 
admissible. They suggested that bills should be printed, and 
that service of a printed copy on a defendant should have the 
effect of a subpoena or writ of summons. That the bill should con- 
tain no interrogatories, but that interrogatories, if necessary, might 
accompany the bill ; and that unless such interrogatories were de- 
livered, it should not be necessary for the defendant to put in an 
answer. 

They proposed the abolition of the Master's offices, and recom- 
mended that the court itself should determine matters usually re- 
ferred for inquiry to the Master. As to the taking of accounts, 
they proposed that the mode of proceeding by charge and dis- 
charge, and states of facts, should be discontinued, and that the 
accounting party should bring in his statement, and furnish a copy 
to the opposite party. 



^ 
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The recent acts have carried out the suggestions of the commis- 
sioners on a very extensive scale, and the new practice has been 
found to work most beneficially for the despatch of business, and the 
general relief of the suitor. Many of the principles of procedure 
by which the court formerly held itself bound, have been sum- 
marily subverted. Thus it is enacted, that " the court may ad- 
judicate upon questions arising between parties, notwithstanding 
that they may be some only of the parties interested in the pro- 
perty respecting which the question may have arisen." The old 
rule was, that all persons materially interested in the subject 
ought generally, either as plaintifis or defendants, to be made 
parties to the suit, in order to enable the court to do complete 
justice ; that is, to decide and settle the rights of all persons inte- 
rested, so as to make the performance of the order of the court 
perfectly safe to those who were compelled to obey it, and to pre- 
vent future litigation. The new enactment renders this scrupulosity 
no longer imperative, and "want of parties" cannot now be urged 
as a means of impediment. Again it is formally enacted, that 
" no suit shall be open to objection on the ground that a merely 
declaratory decree or order is sought thereby," in contravention 
of the old rule that the court could not stir except for the purpose 
of giving direct reliet The act 15 & 16 Via, c. 86, also in ad- 
dition to these and other general rules, lays down certain precise 
regulations for the benefit and guidance of particular descriptions 
of claimants, as for residuary legatees, next of kin, executors, 
administrators, and other partiea The general result is, that 
technicalities of all kinds are now banished from the subject; and it 
is only necessary, in every suit in equity, to make such persons 
parties as are clearly and obviously, from the nature of the case, 
necessary — namely, those against whom direct relief is sought 

With regard to evidence, in many cases affidavits alone are now 
sufficient. But when oral evidence is required, it is taken in the 
following way : — 

Witnesses are examined before one of the examiners of the 
court, or an examiner specially appointed, who is furnished by 
the plaintiff with a copy of the bill, and of the answer, if any. 
The examination is made in the presence of the parties, their coun- 
sel, solicitors, or agents, and the witnesses are subject to cross- 
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examination and re-examination, the whole process being con- 
ducted in the mode in use in courts of common law, with a 
witness about to go abroad, and not expected to be present at the 
trial of the cause. The examiner takes down the depositions in 
writing, reducing them to the narrative form, and the deposition 
of each witness is read over to him and signed by him. The 
questions formerly referred to the Masters are now settled at 
once by the judges themselves at chambers! their chief clerks 
performing the detail business formerly executed by the Masters' 
clerks. The orders made by the judges at chambers have the 
same force and effect as orders of the Court of Chancery. 

The above may suffice to give the general reader some little idea 
of the extensive nature of the changes which have been wrought 
in Chancery practice, and of the quantity of alteration which 
must have been necessary in remoulding a book of practice, 
originally framed to suit the previous order of things. 

Mr. Headlam has cut up and incorporated the acts, giving 
the clauses in the original parliamentary language, and contents 
himself with referring in the notes to the names of the cases re- 
ported having reference to different points, but without generally 
indicating what the point decided is. This is a rather imperfect 
way of treating the subject. If the cases referred to be of any 
importance at all, it would have been at least worth while to in- 
dicate the points on which they bear, and the most satisfactory 
and complete process would have been to deduce from the act 
and the cases taken together, what the rule of practice really is, 
and state it in plain language. As it is, the book with its new 
additions, though likely to prove very serviceable to the practi- 
tioner, has a somewhat motley appearance. 

The mode of introducing references to orders or to sections of 
Acts in Parliament in the text itself, tends, we think, also to con- 
fuse. How much more convenient would it be, if the text contained 
simply the words or substance of the authority quoted, the refer- 
ence being confined to the notes ! The object of a book of prac- 
tice should certainly be to simplify, and put into lucid and 
connected order, the mass of orders and enactments upon which 
the practice is founded, and which lie scattered up and down. 
As an instance of what we mean, we will take the. account given 
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of a how claimants come before the judge in chambers, or his 
clerk." The text runs as follows— (VoL II. p. 914.) 

" The following orders prescribe the course to be taken by the 
persons who, not being parties to the suit, come in under the de- 
cree, in consequence of the advertisements issued, or otherwise. 
In the first place, claimants should recollect that under the 
0th order of the 16th October, 1852, when any order is made 
directing an account of debts, claims, or liabilities, or an inquiry 
for next of kin, or other unascertained persons, unless otherwise 
ordered, all persons who do not come in and prove their claims 
within the time which may be fixed for that purpose by adver- 
tisement, are to be excluded from the benefit of the order." 

" The 36th order directs that ' claimants coming in pursuant to 
advertisement, are to enter their claims at the chambers of the 
judge, in the summons and appointment book' for the days ap- 
pointedfor hearing by the advertisement, and are to give notice there* 
of, and of the affidavit filed, to the solicitors in the cause, within 
the time specified in the advertisement for bringing in claims." 

" This order appears to contain all that is requisite in the first 
instance on the part of the claimant The affidavit will simply 
state his claim, and may be sworn before the chief clerk, and must 
then be filed at the Record and Writ Clerk's office. The party 
prosecuting the cause in matter, should keep an office copy, as 
under the next order, and also the 42nd, he may be called upon 
to produce them. The following order, the 37th, is, 'That the 
claimants filing affidavits are not to be required to take office 
copies, but the party prosecuting the cause or matter is to take 
office copies, and produce the same at the hearing, unless other- 
wise ordered in chambers/' And so the account goes on through 
the remaining orders. Now it is true that the whole substance 
of the practice may be thus introduced, but such references as " the 
9th order of 16th October, 1852," "the next order," "the follow- 
ing order, the 37th," are quite needless in the text, and are puzzling 
to the eye, and afford no facility of reference whatever. 

We observe, too, that the editor has neglected the opportunity 
of repairing some omissions of the 2nd edition. For instance, 
neither the original work, the 2nd edition, nor the present, con- 
tain any account of the practice regarding bills of review. In the 
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original treatise, there was a chapter upon rehearings and appeals, 
in which it is stated that three modes exist by which a party 
who feels himself aggrieved by a decree or decretal order of the 
court, may have it reviewed or altered ; viz., I. By a rehear* 
ing before the same or another judge of the Court ; 2. By an 
appeal to the House of Lords ; and 3. By a bill of review. The 
former two methods are then discussed in detail, but the third is 
postponed for consideration to another part of the work, which it 
seems never appeared. In the edition of 1846, Mr. Headlam 
mentions the bill of review as one of the three modes of redress, 
but he neither promises to discuss it elsewhere, nor does he 
mention it further, either in the chapter on Rehearings, or in any 
other part of the work. This omission we had expected to find 
supplied in the present edition, but we have looked through the 
work without discovering any further account of the bill of review 
than was contained in the preceding edition. We trust that the 
omission here indicated may on some future occasion, which must 
ere long present itself (for the work before us is undoubtedlyVe- 
cognized as a standard authority in regard to Chancery practice), 
be supplied. 



Art. VIII.— PARLIAMENTARY REVISION OF 
CURRENT LEGISLATION. 

1. Report of the Select Committee of the House of Commons 

on Public Bills. 1836. 

2. Report of the Select Committee of the House of Commons on 

Private Business. 1838. 

3. Report of the Select Committee of the House of Commons on 

Private Business. 1839. 

5. First Report oftlie Statute Law Commission. 1855. 

6. Second Report of the Statute Law Commission. 1856. 

7. Report of the Select Committee of the House of Commons on 

the Statute Law Commission. 1857. 

WE have placed the above parliamentary papers at the head 
of our article on the present state of the question as to the 
means of revision of current legislation, in order to call attention 
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to the history of the matter and its polemics. That history is a 
sad exemplification of the slow growth of public questions, of the 
discouragement given to the early reformers, who dig and delve 
the subject, and of the prudence and sagacity of those who, 
" wise in their generation," reap of others' sowing. But it is a 
sad exemplification, too, of the manner in which public questions 
are prepared, considered, and disposed of. We find parliament 
entertaining in its penultimate stage a project which is yet to be 
worked out according to a defined plan, without having had 
placed before it in a tangible accessible shape, or in sufficient 
abundance, materials which are nevertheless within its reach, 
and are scattered near at hand in lavish profusion. * 

First of all, the officers of the Statute Law Commission omit to 
collect and compile the material which is the very stuff that is 
necessary for their own work, and submit to their masters, the 
Commission, the veriest " nominis umbra" of a plan — " an officer 
or board with assistants" — without giving the slightest indication 
of the modes of operation, and of the means by which the work 
is to be executed 

The Commissioners adopt the suggestion, and sanction it with 
their namea 

It is transmitted to the Government, who recommend it to 
Parliament. 

Parliament, in both its Houses, refers the matter to select com- 
mittees, and for the first time the subject is investigated, and 
thought is taken as to the detailed means of accomplishing one 
of the greatest measures which parliament ever had in its 
contemplation. 

The committee in the Upper House does not take evidence : 
that of the Lower calls to its aid two members of the Com- 
mission, Mr. Coulson, Q. C, parliamentary draftsman to the 
Government, and Mr. Bellenden Ker, the conveyancer and 
counsel to the Great Seal, Mr. Rickards, the counsel to the 
Speaker, and Mr. May, the able clerk-assistant to the House of 
Commons. It also receives the evidence of one of the principal 
investigators and labourers in this walk, Mr. Coode, and, but for 
the dissolution, would have also received that of Mr. Arthur 
Symonds, who has devoted himself for many years to the subject 
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It was arranged that, on the resumption of the committee in 
the (then) next Parliament, that gentleman, whose evidence was 
to be directed to the whole subject, especially as regards interests 
and relations, to which the evidence of the other witnesses had 
not gone, should be examined. 

It is a curious feature in the matter, that the plan referred by 
parliament to the committee is not, in point of fact, the plan 
which the committee has had under consideration. Another 
plan more detailed, from the pen of Mr. Coulson and Mr. Ker, 
has been since presented to the committee. 

The following in substance, almost in terms, is that plan, which 
they propose should be carried out by Standing Orders : — 

" For the appointment, at the commencement of each session 
of a committee, to be designated a Committee on [the form of] 
Public Bills, to consist of [eleven] members, of whom [five] to 
be a quorum. 

" For the appointment, by the Lord Chancellor in the Lords, 
and by the Speaker in the Commons, of an officer of the House, 
with an assistant or assistants, the officer to be called the Counsel 
for the Revision of Public Bills. 

" For grouping of bills in classes according to the recommen- 
dation of the Statute Law Commissioners, with a view to the 
division of the acts into the like classes. 

" For defining the duties of the committee, which might be — 
To consider and report from time to time such rules as may 
appear to them expedient for the following purposes ; viz., for 
securing uniformity and simplicity in the statute law, and the 
due arrangement of its matter ; for preventing any conflict or un- 
certainty in statutes ; and for their publication and promulgation 
with reference to the convenience of the parts of the empire 
affected by their enactments. 

" To revise such bills as may be referred to them from time to 
time, with a view to the purposes before mentioned. 

" 5. For defining the duties of the officer, which might be 

To certify to the Speaker as to each bill, that it had been placed 
in the class to which, according to the standing orders, it should 
belong. 

"To assist the committee on public bills, by perusing and 
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endorsing on such hills as might be referred to it, with reference 
to the objects and duties of the committee. 

" To peruse, in all cases where it might be practicable, bills 
which had passed through all the stages, except the final stage, 
in each House, with reference to the amendments made in their 
progress, and where necessary to call the attention of the com- 
mittee to any conflict, uncertainty, or violation of rules, occasioned 
by such amendments, and — 

" Generally to assist and advise, with reference to the purposes 
for which the committee is appointed, as the committee may 
direct." 

It will be seen, on comparison of this plan with that propounded 
in the Second Report of the Statute Law Commission, which we 
gave in full in our May number of last year, that it has under- 
gone some development and some definition ; but that it is still 
wanting in that explicitness and adaptation of means to ends 
which are the characteristics of a working plan. 

It does not disclose the nature and amount of the work, nor 
the required assistance, nor the nature and mode of the inter- 
course between the officers of assistance and the House, and between 
the two Houses, and between the departments of the Government 
and the Office, and between the members of either House and 
the officers. 

These are topics which were the subjects of investigation by 
the committee, and which have not yet attained any satisfactory 
conclusion, owing to the sudden breaking up of the committee 
in anticipation of the then approaching dissolution. 

The officers of the House, Mr. May and Mr. Rickards, indicated 
two defects, which it is necessary to supply in order to establish 
a complete parallel with the system of private bills, which forms 
the cited exemplar of the present plan ; viz., the issuing of instruc- 
tions and the selection of models. 

Mr. Coode (the author of the work dn legislative expression) 
pointed out the necessity of establishing some method of law- 
writing which should facilitate the work of the member, of the 
draftsman, and of the revising officer. 

We very much regret that the committee had not before it a 
preliminary report, or compilation of previous efforts, upon which 
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it might have examined, with more directness and practical result, 
the different witnesses who appeared before it 

In our previous article upon this subject, we pointed out several 
suggestions of a practical nature, which had been made so long 
ago as 18S5 ; and we are satisfied that if they had been put 
together by a dispassionate hand, with the benefit of more recent 
suggestions from various sources, a very complete working plan 
would have been the result. 

As it is, there does not appear to have been presented to the 
committee any very accurate notion of the nature of the work 
and the exigencies to which it must be adapted. 

In all probability, however, when the subject comes to be re- 
sumed under less exciting and distracting circumstances, and with 
the advantage of this preparatory inquiry, the members of the 
committee, who indicated a clear appreciation of the purpose and 
its general requirements, will go into it more thoroughly. 

At present the questions before the committee are the fol- 
lowing:-— 

1. The range of revision — whether it shall be of so large a 
character as that indicated in the Commissioners' report, or more 
limited and definite, more verbal and formal, than substantial — 
more upon patent than latent matters ? 

2. The status of the officer-reviser — whether he shall be in- 
dependent, or the officer of a committee? Whether he shall 
be a very able lawyer or a very good clerk ? Whether he shall 
be the officer of the whole House, or of an officer of the 
House? 

3. Whether his reports shall be made directly to the House or 
to some committee or officer ? 

4 Whether there shall be rules or no rules ? 

5. Whether the fiat of the officer is to stay legislation, or 
simply indicate to the House occasion for caution ? 

6. Whether, if there be rules, they should be made by the 
Statute Law Commission or some other competent authority ? 

7. Whether the officer shall be the officer of one House or 
both Houses ? 

8. Whether at present both Houses should act together or in- 
dependently ? 
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9. Whether the office should be commensurate with the work, 

or the work with the office ? m * 

10. Whether the revision should extend to Government bills 

as well as to the bills of private members ? 

11. Whether the private bills as well as the public bills 
should be subjected to the revision of the 6ame officer ? 

12. Whether the method of the foreign codes, or of our own 
statutory system, should be adopted ? 

13. At what stages of the bill the reference to the officer 
should take place ? 

] 4. What should be the fornTand manner of his report ? 

15. Whether, if a committee should be appointed, what should 
be its work, its constitution, and its mode of action ? 

16. Whether the communications of the House ought not to 
take place by means of the chairman of the Committee of Ways 
and Means, rather than by a committee ? 

These are the questions which arise on a perusal of the evidence 
in its present state — some of them would solve themselves if the 
matter were considered comprehensively, with a view to the real 
causes of the difficulty ; and ifj thus treated and considered, we 
feel satisfied that all these} minor and subordinate questions will 
be resolved. 

In this view, we shall look with interest to the prosecution of 
the inquiry, and in the mean time we will notice some points, 
curious and interesting, which occur to us in connection with it 

Mr. Bellenden Ker repudiates the notion that he is to be the 
man selected for this onerous and invidious duty, and mentions 
Mr. Coulson as his " type " of the right sort of person. We 
have personally the highest respect for Mr. Coulson ; have for 
many years watched his career, and well know his peculiar merits ; 
but we may well doubt whether he would acquiesce in being 
removed from a post for which he is peculiarly fitted, to one which 
would be singularly at variance with his habits, and likely there- 
fore to be prejudicial to his health and peace of mind. 

Let us see what may be Mr. Bellenden Ker's views as to the 
province of the revising officer, and the assistance which is to be 
accorded to him. To use his own words, as far as is compatible 
with brevity, it will be the duty of this officer — 
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To point out the effect of every'clause of every bill introduced 
into Parliament upon the existing statute law, or any portion of 
it, and upon the common law. 

To report to the House. 

To report whether the other parts of the law are well expressed. 

To establish an uniform phraseology on statutes. 

To establish an uniform arrangement in point of form. 

To call the attention of the person having charge of the bill to 
any discrepancy or imperfection. 

To report upon it to the committea 

To carry out general statutes very much like the Lands Clauses 
Acts and the Companies Clauses Acts. 

To assist members in coming to a conclusion on " subtle and 
nice points of law." 

And, in the performance of the above duties, take references of 
bills before their introduction — between their introduction and the 
second reading — between the second reading and the committee 
— betweeu the committee and the third reading — and between 
the third reading and the passing, and to do the like with all 
bills in the other House. 

For bis assistance, Mr. Bellenden Ker proposes that he should 
begin with a small staff and wait for exigencies as they arise, but at 
once to have one ortwo dexterous young lawyers to assist in hunting 
up points, in suggesting points, in making reports, in assisting the 
chief in whatever he may require to have done, and to have one 
or two clerks at i? 150 a year to copy. 

Of the impolicy of a bad start, every official man and every 
practical man of the world who has attained mid life is fully aware 
Success in the business now under consideration, with such means 
of assistance as above indicated, would be an impossibility, failure 
and disgrace inevitable. 

The notions of the propounders of the plan before us, as regards 
the object, the scope, and mode of action of the committee, are 
also vague and indefinite — the number — the composition — the 
sittings of the committee — the relations of the committee to the 
House, to the members individually, to the officer — are equally 
undeveloped and indefinite. 

Any satisfactory arrangement of the matter here alluded to 
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would require a very nice sense of all the relations within the 
House and without* and a practical skill in the adjustment of 
bearings and details, of the existence of which the evidence given 
affords no indication. 

The inquiry actually instituted has not gone far into the ques- 
tion as to the relative merits for such a purpose, as that of 
systematically arranging our statute law, of a board or officer, 
nor indeed could it well do so, till the nature and extent of the 
duties be ascertained, as suggested by Mr. May. A board is usu- 
ally fit for deliberative duties, an officer for executive ; the for- 
mer where, the information not being in one person, it is necessary 
to have the concurrence of several ; the latter, where the action 
is to be prompt, it is necessary to have a single volition. But 
every single officer is not prompt, nor possessed of a will of his 
own, and, if placed by himself, is sometimes hesitating and dila- 
tory : while every board is not dilatory and hesitating, but, pre- 
sided over by a decisive chief, and supported by the information 
and advice of his fellows, may be prompt and decisive. It is not 
the name that makes the difference, but the quality of the thing* 
its conditions and appliances. There is an intermediate state of 
things ; neither collective board, nor single officer, but single offi- 
cers in conference, with distinct duties and responsibilities, which 
may and often does possess the virtue of both methods without 
their vices. The success, however, in this respect, as in others, 
depends on various conditions that would be too long to speak of 
here with sufficient precision— conditions that may or may not be- 
come necessary, according to collateral arrangements which have 
not yet come under consideration. A board may be necessary in one 
stage of the operations and not in another ; and for one class of the 
cognate purposes and not for others. The point here started merits 
grave consideration. One of the leading members of the com* 
mittee pointed the inquiry to the feasibility of using the existing 
officers of Parliament, and also of uniting the supervision of the 
public bills with that of private bills, under the same officer : 
a view well worthy consideration, but which will probably require 
a readjustment of sundry collateral arrangements; and a more ex- 
tensive staff of assistants than Mr. Rickards, the officer in ques- 
tion, seems to suppose. This is a point to be borne in mind, for 
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experience has already given proof of failure, by the want of 
adequate means, in this very particular. 

We think that one of the witnesses, examined before the 
Parliamentary Committee, has made a mistake in supposing that 
the members of the board must be necessarily great personages, or 
their power overwhelming. It is rather a question of the mode 
of gathering together the functionaries who are to act in aid of 
the common purpose, than of their degree or power. 

There is one proposition on the paper by Mr. Coulson and 
Mr. Ker, which calls for emphatic challenge. The proposition is 
as follows : — 

" As to many of the questions arising on the revision of bills 
(nearly all those indicated in the second report of the Commis- 
sioners), no rule could be established so definite in its terms or 
uniform in its application, as to be enforced on the certificate of 
an officer." 

It appears to us that the proposition should not be stated in 
this generality. 

This is the hinge upon which the very form of the measure 
depends : how much of committee — how much of officer — how 
much of discretionary action — how much of ministerial action — 
how much of pre-appointed arrangement, and how much of 
occasional direction, are questions dependent upon the accuracy 
of this proposition, which should be subjected to distinct investi- 
gation. 

How much we wish that the plan thus summarily stated had 
been subjected to the friendly criticism of those whose hearts are 
in the matter, before it was submitted to the arbitrement of the 
High Court of Parliament ! 

It may now be useful to consider, at the expense of some 
slight repetitions, the evidence which has been given by the 
witnesses who have hitherto been examined by the committee — 
Mr. Coulson, Q. C, Mr. Rickards, Mr. Bellenden Ker, and Mr. 
May — under the following heads : which we, however, do not 
propose to follow with the precision in which we have enumerated 
them, nor in the order. It would not do justice to the witnesses. 
O ur object is to direct attention to the matter, and to counsel 
reference to the Blue Book itself; which has more interest than 
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Blue Books commonly have. Our enumeration is only intended 
to quicken that attention to the leading considerations. 

1. The antecedents of the witness, in reference to his relations 
to the subject-matter of the present inquiry. 

2. The range of view which the witness takes upon the subject 
before the committee. 

3. The propositions which he makes in furtherance or in 
derogation of the plan of the Statute Law Commissioners, sub- 
mitted to the committee. 

4. The special explanation which he gives upon the sundry 
matters which arise in the course of the inquiry. 

5. The extent of agreement or disagreement of his views with 
those of the Statute Law Commissioners, and of the other 
witnesses. 

6. The sum of the evidence of each witness, and of the whole 
body of evidence at present given. 

All of the witnesses have been more or less engaged in legis- 
lative or parliamentary business. 

Mr. Coulson, Q. C, has for nine years been engaged as parlia- 
mentary draftsman to the Government; and before that time was 
an eminent conveyancer, and some while before that an able 
public writer. 

Mr. Rickards is counsel to the speaker, and has for five or six 
years been employed in supervising the private bills before 
parliament; and, before that time, was on various occasions 
engaged in important legislative matters. 

Mr. Bellenden Ker, we are surprised to see, alleges that he 
has not had great experience in the preparation of bills for 
parliament; he has prepared several, but of late very rarely 
indeed. 

His chief experience, according to his statement, has been with 
the Statute Law Commission for the last four years, during which 
he has been engaged in considering the revision and consolidation 
of the statute law, and in acting as the adviser or assistant of the 
Lord Chancellor during the last few years. In that capacity he 
has directed his attention to the difficulties which arise in the pre- 
paration of bills, and he is sure that the difficulty cannot have 
been shown more than in the three bills which the Chancellor 
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is introducing, and has introduced into the House of Lords at 
present. 

Mr. May is the assistant clerk to the House of Commons, 
recent examiner of petitions on private bills, formerly librarian 
of the House of Commons, and author of the able work on 
Parliamentary Law ; a gentleman who is more conversant than any 
other-person at the present time with the intricate procedure of 
parliament, and who has been of important service in assisting 
in the improvement of that procedure. 

Mr. Coode, the last witness who was called, has for very many 
years been engaged in practical legislation, both for the public 
service and for private members ; took part many years ago in 
the preparation of the measures for the relief of the poor in 
Ireland; made a digest of the poor laws of England, and of the 
laws relating to local taxation ; was one of the assistant commis- 
sioners under the first Statute Law Commission, in which service 
he wrote some elaborate papers of a very practical character, and 
has written an admirable work on legislative expression, which 
will be of great service in the prosecution of the present under- 
taking. 

So far, then, as the inquiry has proceeded, the witnesses ex- 
amined had every title to speak on the subject presented to their 
notice ; and the evidence which they have given, taken collectively, 
will be very valuable. 

Having necessarily confined ourselves to the present state of 
the inquiry now pending, we do not enter into the further con- 
tributions of evidence which are requisite to fulfil the purpose to 
which we have adverted. It is plain that, in a work of so highly 
constitutional a nature and so much practical importance, the 
evidence of no one who has devoted himself to the task should 
be excluded, especially as the probability is, that the difficulties 
that appear to be at present insurmountable, may be removed 
by a combination of all suggestions. 

The range of view taken by the witnesses is very different, and 
should be considered carefully, with a view to reconcile apparent 
discrepancy. 

Mr. Coulson takes a distinction between the supervision and 
revision of bills : — the supervision of bills he would apply to all 

VOL. III. no, v. I 
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bills drawn by the officers of Government departments, specially 
conversant with the affairs of those departments, or by able draftsmen 
similarly employed upon matters with which they are conversant. 
The revision of bills he would apply to all bills not so prepared, 
whether they should issue from the mint of Government, or from 
that of a private member. By revision he understands the con- 
sideration of the matter more intimately. By supervision, atten- 
tion to the matter more as it respects form and language, and the 
uniformity of the law, and its consistency with the general methods 
in use. 

Mr. Coulson does not speak with confidence of the full success 
which is likely to follow this expedient in preventing errors in 
legislation, but he thinks that it will lead to improvement and be of 
advantage. • He does not seem to contemplate so large a range 
of action as Mr. Bellenden Ker does, who regards it as the duty 
of the officer to assist the 600 members in settling nice and subtle 
points of law. 

Mr. Rickards appears to contemplate a service corresponding 
pretty [much with that which he performs as counsel to the 
Speaker in relation to private bills — a sort of cursory perusal of 
the bill, with the help of an assistant, and the suggestion of such 
points of objection as may occur to him by that process, and by 
consultation with the draftsman, with the right to make sug- 
gestions to the draftsman and to the member, and thus gradually 
to introduce an improved method of writing, by much the same 
process of half suggestion and half compulsion which has led to 
such improvement in private bill legislation. We think that Mr. 
Rickards overlooks some of the circumstances to which attention 
must be paid in the case of public bills ; but if Mr. Rickards' 
method is the right one, we do not think that any body else could 
do so much as he can, by the help of his conciliatory demeanour, 
and ready and active intelligence, to effect the appointed purpose. 

Mr. Bellenden Ker appears to be somewhat of the same opinion 
as Mr. Rickards, but he is not so distinct and practical in his 
views. He prefers to leave all arrangements to be the result of 
experiment : he thinks the officers will find out how the work 
may best be done. We fear that this empirical method will 
be attended with the same results as have followed its adoption 
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in the Statute Law Commission, and that the suggestion should 
be viewed with the extremest caution. Doubtless, however 
much should be left to discretion ; but the how much is a capital 
point which should be considered while we may. Let us not, in 
so important a matter, fall into a state of Crimean difficulty for 
want of some precaution now. 

Mr. Coode takes a similar view to that of Mr. Rickards, but 
suggests that a general method should be followed, which would 
facilitate not merely verbal and formal, but logical and substantial, 
revision. His evidence, on this point, is deserving of attention,' 
And his method, of full exemplification. 

He thinks that, with a messenger to hand down books, one 
competent person could do the work. His own habits as a 
student and worker have, we fear, in this particular, misled him, 
and we think that he here errs equally with Mr. Rickards. But 
it was happily stated by Mr. May, that before you can determine 
the nature of your office, whether Board or Officer, or of your 
assistance, whether one, few, or many, the nature of the work 
must be known ; and we fear that the evidence of the witnesses 
has been affected by the desire to accommodate views of economy 
or momentary expediency, and not from considering the matter 
as an undertaker of public work would do, whose remuneration 
should be dependent upon the completion of his work in a given 
time, irrespective of all exigencies, and whose failure should 
subject him to forfeiture to a considerable amount Indeed, each 
witness who has so considered the matter, has suggested that if 
necessary some of the work should be left undone, thus rendering 
the work commensurate with the office, and not the office com- 
mensurate with the work. 

We feel certain that, when the full range of work comes to be 
considered, with a sense of its high importance, and of the respon- 
sibility which will attach to its non-doing, its mis-doing, or its 
mal-doing, these gentlemen will considerably modify their views. 
One cannot too highly commend the liberality of Mr. Rickards, 
who freely volunteered his services in a position of difficulty; bub 
neither his health, nor that of any other man endued with average 
powers, could sustain him during the varying pressure of the work, 
and the sense of responsibility that must attach to it; nor should 
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such high interests be perilled by being assigned to an over- 
wrought person, compelled to act perfunctorily by the all-pervad- 
ing pressure about him, which must happen at some periods of 
the session, if the assistance be too limited. The propositions of 
the witnesses appear to a bystander interested in the matter 
to be the same, with differences. We have seldom met with an 
inquiry where the agreement, as to the main object, was so com- 
plete ; all are agreed as to the necessity of some revision; the dif- 
ference is as to the extent and as to the means by which the revi- 
sion is to be affected. And here, again, we believe that if the 
matter were put into the hands of a skilful moderator, determined 
to act fairly by the subject, and to master all difficulties, that 
there would be no real difference: but one observes in the diffe- 
rent witnesses an unconscious leaning to particular presumptions, 
and to some extent an unconscious jealousy and antagonism, 
which would yield to an exposition of a comprehensive plan, under 
the eye of disinterested persons, regardless of every object but the 
main one; one cannot but see, however, that the difficulties are 
just such as arise in all partial plans, in which the whole view is 
excluded, or the necessary means are to be dispensed with. Many 
of them arise from not having bestowed a reasonable amount of 
thought upon them; some, we fear, from a wilful exclusion of 
views of a mature character, which might justify claims that have 
been ignored. But, upon the whole, the contributions are satisfac- 
tory, and in impartial and honourable hands promise a wise and 
practical conclusion. Notwithstanding the immaturity of the 
views of the committee while new to the subject, and, what was 
less to be expected, the immaturity of the views of some of the 
witnesses, who by their position were most bound to present 
mature views, we still think that there is great hope to be enter- 
tained of the eventual success of its inquiries, and of the effort 
generally. 

The committee consists of a cabinet minister, three privy 
councillors, four ministers or late ministers not privy councillors, 
of English, Irish, and Scotch members in fair proportions, repre- 
senting counties, cities, and towns, rural and seaport places, but 
no member connected with the colonies. It has five statute law 
commissioners, Mr. Walpole, Lord Stanley, Mr. Baines, Sir Fitz- 
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roy Kelly, and the Attorney-General; five lay members, Sir 
James Graham, Sir W. Heathcote, Mr. Henley, Mr. Evelyn 
Denison, and Mr. Locke King ; and of lawyers, Sir Frederick The- 
siger, Mr. Ewart, Mr. Napier, Mr. Hughes, and Mr. Dunlop : a 
fair admixture, so composed as to do justice to the views of the 
Statute Law Commissioners and the general subject 

Of the committee on public bills of 1836, it has only the two 
surviving members, Sir James Graham and Mr. Ewart ; and of 
the private business committee of 1838 and 1839, Sir James 
Graham. This committee, with the exception of the colonial 
deficiency above mentioned so fairly constituted for its purpose, 
was moved by the Prime Minister, thus indicating a full sense of 
its importance, and the anxiety to secure a well-considered, safe, and 
practical result The similar committee in the Lords was moved , 
for by the Lord Chancellor. 

The composition of the committee appears to us to be in many 
senses a matter of importance ; for the manner of treating of acts 
of legislature, both in their progress through the House, and 
afterwards in their classification and promulgation, is not a matter 
of mere form, but of right down substance. In this country our 
statesmen are too much disposed to despise the means by which 
their work is to be done : a fault not likely to be fallen into by 
the premier, who knows the indispensableness of clear language 
on all occasions, and how to utter it, nor by some of the distin- 
guished members of the committee. 

It is felt by those who have an interest in the subject, that a 
committee so constituted as this is, and moved for under such 
auspices, will do its work well. 

Doubtless there is no question of greater practical importance 
to every class of persons; every body is interested in the establish- 
ment of means to protect the House and the country from mis- 
carriages, which are at once a disgrace and a hindrance ; and it 
would be the greatest pity to fail now, as we have failed hitherto, 
by hurrying on a measure without a full view of its incidental 
requirements. 

To this end we should suggest that the inquiry should be of a 
character to indicate the whole case, and to provide for the expe- 
riment (if at this late day, and with all the information at our 
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command it is to be an experiment) being conducted with all fair 
appliances, that is to say, with all the means necessary to insure 
success. Generally speaking, experiments in this country are 
conducted in a manner to insure failure, timidly and distrustfully, 
and with only half the energy which is requisite. It is the more 
necessary to be guarded on this particular, for the plan of the 
Commissioners has evidently not been considered with reference 
to the details of the work, and the Lord Chancellor intimated 
that'it was to be extremely tentative. We think that there should 
be great caution, most careful forecasting of the design, and a most 
wary prosecution of every step ; but it should be carried out 
resolutely, with a determination to succeed, and with arrange- 
ments adequate to success. 

Upon the whole, we have great faith in the results which 
may follow from the appointment of this committee, the 
members of which take a lively and intelligent interest in the 
subject submitted to their consideration : of the whole number 
of fifteen, thirteen have attended, and of that number every 
one has put questions manifesting a disposition to consider the 
subject fairly and thoroughly. 

It is to be lamented that the plan was submitted to the com- 
mittee in so meagre a form, and that, as in the case of the 
proceedings of the Statute Law Commission, no steps had been 
taken to lay before the committee, in a succinct and practical shape, 
the results of the various contributions to this subject which have 
been made during the last twenty-five years. 

We are satisfied that if such a course had been taken, the 
inquiry would have progressed more satisfactorily, and the plan of 
the Statute Law Commissioners, which is likely to lead to such 
important results, would have been realized in a very practical way. 

In the spirit of our former exertions to assist every develop- 
ment of the great measure, of which this is a component part, 
we shall labour to give effect to the excellent objects of the 
Statute Law Commission, although we regard them, as we stated 
in our article of last May, as too limited. The criticism which 
we feel it our duty to offer, is dictated by the desire to mould, not 
to resist the exertions of others ; and sure we are, that if they 
with whom is the power, would proceed upon a principle of com- 
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prehensiveness rather than of exclusion, with an open declaration 
of purpose and design, rather than by a veiled course of proceed- 
ing, inviting criticism while there is opportunity to use it with 
advantage, and taking into counsel all zealous labourers in the 
work, easy and complete success would follow. 

The expenditure of five years upon the preliminary labours of 
the Commission proves the wisdom of the cautions we gave at 
the commencement of that period, and we would fain hope that 
the experience will not be lost in the arrangement of the future 
course of this great work. It has now fortunately got into the 
open arena of the Commons House of Parliament, where it will 
assuredly be discussed with a view to the best interests which 
are affected, and upon principles at once popular and practical. 
The resumption of the inquiry by the committee will probably 
take place early this month, and we hope to be able to record in 
our next number that the result is worthy of the object 



Art. IX.— THE NEW PABLIAMENT. 

THE late dissolution and consequent general election, can only 
concern us in its relation to measures connected with the 
law; but upon these the influence of the changes made among our 
representatives may be very important. We pass entirely over 
all the topics of most interest with party men, and with the bulk 
of the community, only noting what seems to be universally ad- 
mitted, that if the design of the strange junction — we must not 
call it coalition or combination — of different classes, agreeing in 
few other respects, was to subvert the existing ministry by putting 
it in a minority, never was any proceeding more calculated, to de- 
feat its own purpose. Some, perhaps the great majority of those 
who thus co-operated, had the avowed intention of removing one 
set of ministers, and putting another in their place. Some only 
were discontented with the conduct of the government, and wished 
to rebuke them for their shortcomings without removing them. 
Some desired to make them apply for new support to persons of 
whom they more approved. Some desired to facilitate, possibly 
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to necessitate, a junction with themselves. But though the com- 
mon or joint operation was intended to shake the government 
(and it could have no other meaning), its effect has been to 
strengthen and consolidate, instead of weakening; and the only 
question now is, whether the elections have given an increase of 
thirty or of more, that is, of sixty or more, to the majority? 

It is in vain to deny, that while no very prominent gains as re- 
gards talents or weight can be reckoned among the changes made, 
there have beep very remarkable losses sustained, not only by 
parties, but by the House of Commons itself. The exclusion of 
what is called the Manchester party, and the reduction to a great 
extent of the Peel party, must be regarded as coming within 
this description ; and the friends of improvement in our jurispru- 
dence may well join in the regrets expressed. In Messrs. Cobden 
and Bright, a great loss has been sustained; not less in such men 
as Mr. Layard and Mr. Cardwell. With these and others we may 
have had reason to differ on many subjects; but we were always 
sure that any well-considered measure for the amendment of the 
law, would meet with a favourable consideration, probably an ef- 
fective support from them ; and such others, as Mr. Milner Gibson, 
Sir J. Walmsley,Sir S. Northcote, Sir W. Clay, Mr. Fox, Mr. Pellatt, 
might in most cases be reckoned upon for taking the same course. 
But losses have been sustained which more nearly, at least more 
directly, affect our prospects. Among these we place first that of 
the two Phillimores. The Doctor has been a diligent promoter of 
legal improvement, and to him we owe some measures of little pre- 
tension, but of real practical use, as those relating to the procedure 
ia the ecclesiastical courts ; his able and learned brother has dis- 
tinguished himself by bearing a forward part in important ques- 
tions, but especially that of a public prosecutor; and we can only 
express our earnest wishes that both these learned persons may not 
long remain excluded from their proper sphere of exertion. But, 
when regret is expressed for the loss of such professional promoters 
of law amendment, it must not be forgotten how much that cause 
has owed to lay members of Parliament The important com- 
missions on which Sir J. Graham and Mr. Adderly acted may 
well be cited in proof of this. It would not be easy to overrate 
the beneficial effect of the steady support which they gave to the 
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Master of the Rolls, Sir W. P. Wood (now Vice-Chancellor), and 
other legal authorities, in maturing and carrying the great mea- 
sures of effectual Chancery Reform. 

The powerful majority which will now be assembled round the 
government, will at once remove all excuse for neglecting the 
measures of law amendment which had been promised, and in 
part brought forward before the termination of the short session. 
It had been announced before the opening of parliament, that 
measures of this description were to form the main subject 
of the ministerial plans ; but, unhappily, the attention of both 
the government and the country was soon directed to questions 
of foreign policy, by the accident of the warlike operations in 
the East It may fairly be expected that the same disturbing 
force will not now interfere ; and we then should venture to 
hope that the same judicious course will be taken which had been 
declared before to be resolved upon ; namely, that instead of many 
measures, how desirable soever, a few should be selected, such as 
there was every reason for expecting might be carried within the 
session, and then that the whole force of the government should be 
directed to effect this important object. 

It is impossible to remark upon the late elections in their con- 
nection with measures of legal improvement, without expressing 
the gratification which those readers for whom we specially write 
must feel in observing how prominent a part of addresses, both 
from the hustings and through the press, was borne by professions 
of zeal for this great cause. In behalf of the satisfaction which 
this must afford as a good augury of the consent to be expected 
from parties in other respects the most opposite, we must pardon 
certain exaggerations, rather than misstatements, which found 
their way into the same manifestoea Thus the leaders of the 
Conservative party, as well as their organs, repeated the often 
exposed fallacy, that some of the greatest law reforms had 
been their work, because they came into office when their pre- 
decessors had all but passed them into laws. As the present 
Attorney-General some years ago observed, "they had found 
ready for the sickle a crop of measures for which others had 
ploughed and sown ;" and we find that the ground on which their 
claim is still rested is, that they drew some of the billa If they 
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had drawn every one of them without any model, and only to 
carry into effect the plan of their predecessors, in the Report of 
the Commissioners, the contrary is not worth the trouble of even 
mentioning it — Pugna est de paupere regno. Ample justice was 
done by the learned commissioner (Sir W. P. Wood) to Lord Truro 
as having fully adopted the Report and superintended the draw- 
ing of the most important of the bills. But, indeed, Lord St. 
Leonards most fairly and candidly disclaimed all intention of 
taking credit to the government he belonged to for these mea- 
sures ; anxiously adding that " though the government was ready 
to adopt them, they had no hand in originating them." (1 2th March, 
1852; Hansard, cxxi. p 946.) Justice, as well to the govern- 
ment of 1851, as to the commissoners, requires at our hands this 
statement. 

Note. — The bill, his lordship said, when it came to the House 
of Lords (10th May, 1852), had been drawn in strict conformity to 
the recommendations of the commissioners, and had been sub- 
mitted to them and approved by them. Lord Lyndhurst said, 
" he had examined the bill as printed, and found that its provisions 
substantially carried the recommendations of the commissioners 
into effect." — (Hansard, cxxi p. 852.) 



Abt. X.-THE LATE FRAUDS. 

IT appears now manifest that the proposed change in the 
criminal law, making breach of trust a punishable offence, 
though clearly necessary and likely to prove salutary, will not 
without more effect the purpose of preventing those frauds, of 
which of late there have been such glaring instances, and which 
seem to be generally on the increase. The measures propounded 
respecting breach of trust, we have more than once brought under 
the view of our readers. The Law Amendment Society, at the 
desire of its president, fully inquired into the subject, and found 
that the offence was much more frequently committed than had 
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been supposed, and especially among traders of an inferior de- 
scription. The bill proposed as the result of their investigation, 
was confined, as Lord Brougham had recommended, to the case 
of trustees appropriating trust funds to their own use, and thus 
committing the breach of duty for their personal benefit. His 
lordship has since given a preference to the measure proposed by 
Mr. Cox in the Law Times; 1 but we incline to prefer the plan of 
the Society. One thing, however, is apparent, that the govern- 
ment, according to the announcement of the Lord Chancellor, is 
resolved upon proposing to extend the Bankers' Act to all trustees, 
whether receiving payment as agents or not, and surely to this 
there can be no possible objection. It has lately been urged in 
the House of Lords, by Lord St Leonards, that care must bo 
taken to protect trustees from the risk of falling within the 
scope of the enactment, when they violate their duty without a 
criminal intent. We conceive that there will be found no diffi- 
culty in giving them this protection, if indeed they have it not, 
in the punishment being confined to those who take property 
only held by them in their fiduciary character, and employ it for 
their own profit, and not in the manner prescribed by the terms of 
the trust That nothing done under a resulting trust should be 
within the provisions of the Act, is clear. No one of course can 
be affected by its provisions who has not either declared a trust 
or acted as a trustee, and in that capacity received money or other 
property. The suffering trustees to receive remuneration, is 
another essential point of all such measures. But though this 
improvement of our law is of great moment, indeed absolutely 
necessary to remove from it the stigma under which it now la- 
bours — of being the only system in the civilized world which does 
not treat the greatest of frauds as any offence at all ; there yet 
remain other instances of a scandalous nature, of acts which every 
man regards as highly criminal, being yet either certainly beyond 
the scope of our criminal jurisprudence, or so near its outermost 
verge as to make more then doubtful their falling within the 
boundary Una 

The owner of land grants an equitable mortgage upon it, by 
depositing his title-deeds with his banker, or other lender of 
better to Lord Radnor : Law Mag* and Rev., November, 1856, 
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money, and, to make the matter clear, he gives a memorandum to 
that effect He receives the money, and next day conveys the 
property to some one, who, not seeing the title-deeds, probably 
gives a price below its value, butindeed may have been assured that 
there has been sixty years' possession, and that there are no title- 
deeds. The owner thus commits a gross fraud upon two parties ; 
the lender, whom he compels to get a legal conveyance by a chancery 
suit, and the purchaser, who has paid his money for a parchment 
worth absolutely nothing. It is usually said that such cases, if 
more than one be concerned in them, come within the great 
drag-net of the law, the head of "conspiracy to defraud." It would, 
we believe, be difficult to frame an indictment if one only offender 
were implicated. It would hardly be held an obtaining money 
on false pretences. But indeed the gross fraud, the crime, we 
venture to call it, though the law does not, of concealing a prior 
mortgage and granting a second, only works a foreclosure : though 
instances of this kind are of daily occurrence, offences perpe- 
trated by persons, some of whom, we grieve to say, have belonged 
to the profession which they disgraced, and had risen high in the 
legal ranks. Personal property is made in the same way the sub- 
ject of gross and barefaced frauds, amounting morally, not merely 
to cheating, but to robbery. The owner of goods sells them, 
or pledges them again and again ; and if he only avoids that 
which amounts to larceny, and takes care that he shall not be held 
to obtain money on false pretences, he is only a debtor and not a 
criminal. Take the instance which has recently occurred of a ship- 
owner : he gives, to cover his balance due to his banker or other 
creditor, some half-dozen vessels in pledge ; but the creditor omit- 
ting to take due precautions as to the register, the crafty debtor 
sells all the six, pockets the price, and leaves his creditor's se- 
curity worth absolutely nothing. 

These are, compared with other cases of fraud, equally gross in 
reality, somewhat in appearance more glaring, because more plain 
in the statement. But, perhaps, the frauds that have a less re- 
volting semblance are on that account the more difficult to guard 
against, and the more likely to be committed The parties to a 
banking or other speculation, finding that they have been unsuc- 
cessful, and are in a state of hopeless insolvency, beside commit- 
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ting the more ordinary breach of trust, by appropriating to them- 
selves the funds under their control, and thereby carrying on their 
individual speculations unconnected with that of the joint concern, 
endeavour to protract its existence, and to obtain more funds for 
their own accommodation, by making false statements of the con- 
dition of the partnership, representing to some as profitable a con- 
cern which they know, and to others confess, to be not only un- 
profitable, but desperate ; keep up this delusion by paying divi- 
dends out of the almost exhausted capital, and thus draw in solvent 
parties to become associates in their risks, as well as to contribute 
towards their funds. It is not to be doubted that a trader, be he 
banker or merchant, may, without committing any offence even 
in a moral view, conceal from his customers a momentary embar- 
rassment in his affairs, amounting to a risk of failure, because he 
may reasonably hope that this cloud shall pass away, and his secu- 
rity be restored, whereas a disclosure might work his ruin, and 
also injure his creditors at large. But it must always be a ques- 
tion how far he shall carry this concealment, and how long 
continue to receive money or goods which must be involved in the 
hazards of his position. But there is all the difference in the 
world between the mere suppression of the truth, how long soever 
it may be continued, and the positive affirmation of a falsehood ; 
not merely answering a question, but volunteering a statement that 
he is solvent and thriving in his trade, when he knows that he is 
in hopeless, irremediable insolvency^ and must be utterly ruined, 
even after receiving the contribution he seeks. That this is a 
fraud of the deepest die, and, morally speaking, tantamount to 
robbery, can admit of no doubt. That the law of England at pre- 
sent would regard it as an indictable offence, and punish it as 
such, is, to say the least of it, far enough from certain. We may, 
indeed, positively affirm that it would not. 

Now, for all such frauds as we have been describing, it appears 
to be absolutely necessary that specific penal enactments should 
be provided In matters of criminal jurisprudence there can be 
no such thing as declaratory laws. There must be a distinct sta- 
tutory provision denouncing the practice as an offence, and at- 
taching to its commission condign punishment. We cannot in 
this case adopt the maxim of Cicero, "sunt animadvertenda 
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peccata maximd qu® difficillim& pracaventur," x if by maximi 
is to be intended the heaviness of the penal visitation; 
because regard must always be had to the novelty of the 
infliction, and to the circumstance of the matter having hitherto 
so long been treated as not legally, but only morally, criminal. But 
if it be only meant that such offences are peculiarly deserving of 
some punishment, as are with difficulty prevented from injuring 
society by the facilities afforded for their perpetration, and by the 
tendency of unprincipled persons to commit them — then, doubt- 
less, the great moralist's dictum, anticipating in his earliest orations 
his future ethical eminence, i3 well entitled to our respect 

That there may be considerable difficulty in framing statutory 
provisions with this view, we are far from denying ; but we can, 
on no account, believe that this may not be surmounted. We 
trust that the same committee of the Law Amendment Society 
which examined the other and kindred subject of criminal breaches 
of trust, may speedily apply itself to this inquiry likewise ; and it 
is with the hope of drawing their attention to it that we have put 
together these remarks. 

Note. — The French law visits with severe punishment the of- 
fences of which this article treats. — (See particularly Code Penal, 
Liv. III. tit ii. chap. 2.) 



Art. XL— FRENCH LAW ON TITLES OF HONOUR. 

OUR good neighbours in France are said to be exceedingly 
disturbed at a proposed law to enforce, or at least revive, 
the provision of the Code Penal against the usurpation of titles 
of honour. That provision, forming the 259th article, inflicts a 

1 It iB singular that he is really speaking of the kind of fraudulent 
practices which form the subject of this article. — u Tecti esse ad alienos 
possumus; intimi multa apertiora videant, necesse est. Socium vero 
cavere qui possumus? Quern etiam si metuimus, jus officii lsedimus. 
Becte igitur majores eum, qui socium fefellisset, in virorum bonorum 
numero non putarunt haberi oportere." — (Pro S. JRosdo. Amer. XL). 
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severe punishment — imprisonment for not less than six months, 
or more than two years. That this is an offence as tending to 
hring into contempt the honours which the constitution gives 
the crown the right to distribute, there can be little doubt In 
England, learned heralds have always maintained that their 
department bad a right to prevent persons from using armorial 
bearings to which they were not entitled ; and it has frequently 
been mooted whether the crown could not proceed against any 
one using a decoration or assuming a title he had no right to. It 
is very possible that this might be visited with some penalty; but 
the sober sense of our people has rendered the discussion alto- 
gether unnecessary, because no one is found silly enough to com- 
mit the usurpation. In France it is otherwise ; and there is so 
great a love of such distinctions, combined, inconsistently enough, 
with such a contempt for the only ground whereupon they can 
rest — the public authority to bestow them, that the abuse has 
become likely to render all such things no distinction whatever. 

Now, we must assume that the French government, as it now 
exists, has the general approval of the people. The vast majority #f 
the votes by which the Emperor was elected, and the acquiescence in 
what followed, seems to prove that the French, if they did not 
" fly from petty tyrants to the throne," yet resolved to have a fair 
prospect of escaping from the anarchy which threatened them, and 
preventing the recurrence of the dreadful times when terror ruled 
in blood. There are still, no doubt, republicans in the country; 
but these, at all times a minority, have- now been reduced to a 
very insignificant body, whose leaders are either speculative men 
of great personal worth, but of no weight in the conduct of affairs^ 
or unprincipled individuals, whose hardly concealed object is to 
bring about confusion for the chance of their own personal 
aggrandizement. Some of these, indeed, have taken refuge among 
us, after making themselves despicable by corruption, joined with 
pusillanimity; and if not with them, certainly with other refu- 
gees, the hopes — possibly the plans — exist of attempting the 
overthrow of the Imperial government by the foulest of all prac- 
tices. But the French people at large are sound in heart, and 
they acquiesce in the present order of things as necessary to pro- 
tect them from every thing most to be deprecated. Surely it is 
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inconsistent with their acuteness to doubt the expediency ot 
securing to the crown the dispensation of honours on which they 
set so high a value, and which have a tendency to support the 
present order of things. 

We have been assuming that the vast majority of the votes, at 
the choice of the Emperor as President, proved the decided anti- 
republican sentiments of the people. Of seven and a half mil- 
lions of votes, he had five and a half ; Cavaignac, long in posses- 
sion, and using all the influence of his office, had less than a 
million and a half, and great part of these were given to him as the 
suppressor of the republican movement in June. For the republi- 
can candidates there were not above 400,000. That the French care 
little for equality has often been asserted, and justly. But they hate 
superiority; and it was a witty saying of P. Courier, but founded 
on his knowledge of their character, that he might have many 
defects, but one quality he had, alone of all his countrymen — he 
was the only man in France who did not believe himself the 
proper man to rule the nation. The chief of the state has to deal 
with this people; and the extreme value they set on titles of 
honour and decorations must be one of the means — they are, too, 
the legitimate means in a monarchy — of obtaining influence for 
his government. 



Akt. XIL— THE SEA-SHORES OF ENGLAND. 

IN a former article l we invited attention to the question of the 
ownership in the foreshores — a question of great magnitude, 
as involving the right to the soil in many hundred thousand 
acres of land, and therefore deeply concerning lords of manors 
bordering on the sea, besides affecting in some degree the 
shipping and mining interests. From the earliest times of au- 
thentic history, the contest on this question has been going on 
between the crown and the subject. Almost every reign supplies 
records or notices of proceedings arising out of the struggle ; but 
at no period of our history are the claims of the crown, of this 

x Law Mag. for Feb. 3851, p. 70. 
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nature, found to have been put forward in such numbers, and 
with equal vigour, as during the last fourteen or fifteen years. 
Existing circumstances, then, invest the subject with a present im- 
portance, and lend it an attraction over and above that which its 
intrinsic nature affords to a legal inquirer. We propose to devote 
a few pages to the object of indicating the position which this 
question has now assumed, with the hope in this, in addition to 
the previous article, of facilitating, if possible, the labours of 
such of our readers as may be called or inclined to further investi- 
gation upon it 

The Sovereigns of England have always been held to be seised 
of the soil at the bottom of the seas — the fundus maris — 
which wash the coasts of England. 1 Hence it is that, since in all 
cases of gradual accretion, the land so gained goes to the person 
to whom that land belongs to which the accretion is added ; land 
originally dry, which by gradual encroachment of the sea becomes 
covered with salt water, accrues to the crown, and is divested 
out of the subjects to whom in its dry state it belonged. 9 And 
this is law, not only with regard to the sea, popularly so called, 
but as to all creeks, bays, inlets, arms of the sea, and navi- 
gable rivers, as far up as the sea flows and reflows ; and, 
notwithstanding the well-known cantilena, it is no part of the 
sea where one may see what is done on one side of the water 
and the other f which rule is applicable to questions of jurisdic- 
tion as between the Admiralty and Common Law, to questions of 
customs, &c. Then a late decision helps to define, for the first 
time with accuracy, how far landwards the fundus maris so be- 
longing to the crown extends ; for the law there laid down is in 
substance this : — The crown has title not only to the soil at the 
bottom of the sea, that is, the land which is always covered by 
salt water, but also, in the absence of evidence of particular usage 
shewing the right to be in a subject, has title primd facie to 
that portion of the shore which is bounded by the line of medium high 
tide, between the spring and neap tides ; in other words, by the 

1 Benest v, Pipon. 1 Knapp, P.O., 60. 
8 In Re Hull and Selby Railway Co. 5 M. & W., 327, 
• The King v. Forty-nine Casks of Brandy, 3 Hagg. Adm, R, 203. 4 Inst., 
110, 2 Hale P.C., 16. 6 Vin, Abr,, 121. 

VOL, III. NO. V. K 
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line of the average high tides, between the spring and the neap 
in each year of a lunar revolution, during the whole year. 1 This 
shows that the land within recesses of the shore, such as occur in 
various parts of the coast, 9 although it be overflowed by ordinary 
spring tides, is not part of the fundus mwris, or land of the crown. 
Therefore it is submitted that, since the caseof the Attorney-General 
v. Chambers, it would be laying down the rule too unfavourably for 
the proprietor of the adjoining dry land, to say, as was said in 
Lowe v. Govett — " In the absence of proof to the contrary, the 
presumption as to land above the ordinary high water-mark is in 
favour of the adjoining proprietor ;" for now the statement, it 
seems, ought to be — "In the absence of evidence of particular 
usage shewing the title of some one else, the land above the line of 
the medium high tides, between the spring and neap (which line will 
be farther from the permanently dry land than the line popularly 
known as the high water-mark), is primd facie in the adjoining 
proprietor/' 8 In fact, the practical advance in the elucidation of 
the intricacies of this question, which has been made by the de- 
cision in Attorney-General v. Chambers, appears to consist in this : 
it ascertains for the first time the proper meaning of " high water- 
mark/' and the definition bears importantly on the definition of 
" shore of the sea." 

As is well-known, the civil law defined the shore of the sea to 
be "so far as the greatest winter tides do run ; " but this doc- 
trine was never adopted by the common law of England, 4 which 
in no respect takes the civil law as a guide on maritime rights. 
Our law has always called the space between the high and low 
water-mark the shore of the sea; and judges have ruled, and their 
rulings, it seems, have been supported more than once in banc, 
that the soil, primd facie, is in the crown, between low and high 

1 Att-Gen. t>. Chambers, 4 De. G., M. & G., 206 ; decided by the Lord 
Chancellor, assisted by Alderson B. and Maule J. 

1 See an instance, Lowe v. Govett, 3 B. & AcL, 871. 

1 For what are acts evidencing as above, see Chad v. Tilsed, 5 J. B. Moo., 
185 ; Calmady v. Howe, 8 C.B., 861 ; and compare Clowes «. Beck, 13 Beav., 
347 ; ex parte Lord Gwydir, 4 Madd., 281. 

* In Blundell v. Catterall, 5 B. & A., 292 ; and also 4 De G., M. & G., 
211, 214. 
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water-mark, and that, generally speaking, the lord of the adjoin- 
ing manor is not entitled to the fee-simple between low and high 
water-mark. 1 And now it must be admitted to be settled by 
Attorney-General v. Chambers, accordingly ; for that case treats 
it as a rale of law that the shore is in the crown, and states the 
principle of the rule to be, that it is land not capable of ordinary 
cultivation or occupation, and so is in the nature of unappro- 
priated soil. Perhaps the same conclusion would follow, accord- 
ing to known principles of the law, from looking at the matter in 
this view. The shore is land lying between the fundus marie 
on one side, and the manor on the other ; to which adjacent pro- 
prietor is it to be conceded ? — to the owner of land covered with 
sea permanently, as being appurtenant to, or parcel of that — or to 
the owner of the permanently dry land, as being appurtenant to 
that? Now the shore, it must be admitted, partakes more of 
the character of the former than of the latter, and the title of the 
crown must be preferred to that of the subject, when the two 
conflict It is remarkable also, that in a case not noticed in 
Attorney-General v. Chambers, a similar principle was alleged 
as the reason why the sovereign is owner of the bottom of the 
sea, as was then given for his ownership of the shora 9 On the 
whole, then, it appears for the present to be settled law, that, 
primd facie, the right to the shore of tKe sea is in the crown. 

Still, this is no more than a presumptive right, it must be re- 
membered ; the presumption is susceptible of being overthrown 
by evidence, and this every lord of the manor is in a condition to 
do, who can shew a grant adequate to that purpose; ex gra. f in 
terms giving the shore, or, as it seems, giving (as is far from un- 
common) the right to wreck ; for this, as Sir Edward Coke infers, 
shews the shore to be part of the manor granted, inasmuch as 
wreck must be cast up in general between low and high water- 
mark, 8 and the same inference appears to have been sanctioned in 

1 Dickens v. Shaw, cited 8 C. B., 884, 885, 888, 890 ; Lopez v. Andrew, 
3 M. & Ky., 329 n., case of shore of a Navigable Kiver. Per Bayley, J., 
Scratton v. Brown, 4 B. & C, 495. Spelmaa's Adm. Juried. Work,, p. 229. 
See Johnson v. Barrett, Aleyne, B. 10, contra. 

* Benest v. Pipon, 1 Knapp, P.O., 68. 

• Newport v. Sir H. Nevil, 5 Edward III., folio 3, commented on in 
Constable's case, 5 Rep., 107, 
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a modern case. 1 Bat not only can the presumption be rebutted 
by shewing such a grant, evidence of enjoyment by the owner 
of the adjacent manor will justify the presumption by a jury of a 
grant of the shore from the crown to the original grantee of the 
manor. 

Even in a case arising on the shore of land within the Duchy 
of Cornwall, the jury were directed, that although the spot ap- 
peared to be included within the Parliamentary Charters to the 
Black Prince, and therefore inalienable, yet they might presume 
a statute to have passed, granting the shore to some former owner 
of the adjoining manor, there being evidence of enjoyment by 
the lord : and this ruling was upheld. 9 Moreover, that the 
sea-shore may belong to the subject in gross, has been treated as 
a clear proposition. 8 The general conclusion, then, it is submit- 
ted, may be thus expressed : — If the doctrine of the pri ma facie 
right of the crown to the sea-shore has been more fully recog- 
nized of late than formerly, yet the limits of the sea-shore 
have been contracted ; and the effect of proof of enjoyment, 
usage, &c, in favour of persons interested in lands adjacent to 
the sea, remains quite as strong as previously laid down. Be- 
sides, the improvement in the law, by which the Crown now pays 
costs when worsted, renders less formidable than it was a struggle 
in the Courts in this behalf. 

It may be observed, in connection with what has been said, 
that the Harbours, Docks, and Piers Clauses Act of 1847, ap- 
pears to have clothed the crown with great and new powers in 
relation to the shores. No harbour, dock, or pier can now be 
constructed on any part of the shore of the sea, or of any navi- 
gable river, below the point to which the tide flows and reflows, 
without the conjoint licence of two Government Boards 4 — a bur- 
den upon shipping, navigation, and commerce, for which an ade- 
quate reason does not seem obvious. 

The above observations relate to the sea-shores of England and 

1 Calmady v. Rowe, 8 CJB., 861. 

' Lopez v. Andrew, 3 M. & By., 329 note : for the text of the above Char- 
ters, see id. 474. 
See 8 C.B., 878. 
* 10 & 11 V. c. 27, s. 12. 
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Wales generally, but not in the same degree to those of the 
counties of Cornwall and Devonshire, some rights respecting 
which are partly regulated by the statute 7 Jac. I. c. 18. ; though 
it has been said no private rights are interfered with by that 
enactment 1 This part of the question, however, we must leave 
untouched, and we do so with the less regret, although several 
questions of great importance have been raised by the crown, 
relative to the shores of that part of the kingdom, because 
whoever wishes for information thereon, will find the subject 
treated with learning and research, and an ample accumulation 
of curious matter, in the work of an able legal antiquary, which 
is named below.* 



Art. XIII.— LORD BROUGHAM'S ACTS AND BILLS. 

With an Analytical Review of them, and Remarks upon the Im- 
portant Results which they have effected in relation to the 
Amendment of the Law. By Sir J. E. Eardlet Wilmot, Bart. 
London: Longmans. 8 

WE are glad to find that Sir J. E. Eardley Wilmot has an- 
nounced for publication a volume to be entitled as above, 
with some previsions of which we have been favoured. Sir Eard- 
ley's intention, we believe, is to accompany the Acts and Bills 
included in his collection, with an analytical view of their provi- 
sions ; and, we should hope, with a full commentary on their bear- 
ings upon Law Amendment in general. Sir Eardley Wilmot's 
late tract on this subject shows that he considers it of great service 
to this cause, that the improvements in our system, which had at 
one time been deemed hopeless, should be shown to have, in the 
course of a few years, both received the sanction of the legislature, 
and to have overcome all the objections originally urged against 

1 Per Maule J. Calmady v. Rowe, 8 C.B., 890. 

8 Arena Cornubise ; or, the Claims of the Commissioners of Woods and 
Forests to the Sea-Coast and Banks of Tidal Rivers in Cornwall and De- 
von, &c. By J. W. Pycroft, Esq., &c. &c. 3rd edition. London, 1856. 

1 Not yet published. 
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them. He refers in that able tract to Sir S. Romilly's bills with 
this view, and expresses regret that in his memoirs those other 
plans of Law Amendment, which were to be found among his 
papers, had not been made public, inasmuch as many of them 
would be found to have, since his lamented death, been adopted 
by the legislature ; thus affording great encouragement to the 
friends of legal improvement. The work now announced by Sir 
Eardley Wilmot, appears to be undertaken with the same design, 
as indeed the observations in the tract imply. It may be ex- 
pected to go back to Lord Brougham's first Act, that in 1811, for 
punishing housebreaking as felony, and his subsequent Bills in 181 6 
for amending the law of libel But at a much later period, though 
his measures for establishing the new Privy Council Jurisdiction 
and the Central Criminal Court, met with no opposition, the still 
more important bills for establishing local courts, and changing 
the law of evidence by the examination of parties, were so much 
opposed, that the former was delayed for several years, and the 
latter was carried in the face of strenuous opposition by the Lord 
Chancellor (Lord Truro), and it is understood of nearly all the 
judges ; and yet all men of every class now confess the benefits 
of the County Courts to be incalculable, and the change in the law 
of evidence to have been of great and unmixed advantage to the 
administration of justica There are other of the Bills, passed by 
Lord Brougham, to which it is very possible that the same obser- 
vation may be applicable; but we have cited the instances which 
are most generally known, and it is very reasonable for Sir Eard- 
ley Wilmot to contend that the measures which have not yet been 
adopted by the legislature, but are found in the company of those 
we have referred to, are deserving of serious attention, from the 
success which has attended the others. With this view we should 
submit to him the expediency of his obtaining from Sir S. Ro- 
milly's family access to the papers referred to in his will, as 
cited in Sir Eardley 's tract, in order that he may give, as an 
appendix to his present work, a statement of those suggestions 
of Sir S. Romilly which have since been adopted by enactment, 
and also of those which have not yet received legislative sanction. 
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Aet. XIV.— papers of the society for pro- 
moting THE AMENDMENT OF THE LAW. 

Report of Special Committee on Partnership. 

IT haying been referred to your Committee to consider the paper 
of Mr. Howell on the Law of Partnership, and the resolution 
moved by Mr. Lawrance, u That the laws now in force for the ad- 
ministration of the estates of Joint-Stock Companies are opposed 
to the interests of creditors, onerous to the members of the Com- 
panies as debtors, and destructive to their property, and in viola- 
tion of the principle of rateable distribution of assets amongst 
creditors, professedly acted upon by the Court of Chancery (as in 
the case of the estates of deceased persons) and by the Court of 
Bankruptcy generally ; " your Committee have, in consequence 
of recent circumstances, directed their attention, first, to the 
latter reference, and have now to report on it as follows : — 

Your Committee would first state under what Acts of Parlia- 
ment the different species of Joint-Stock Companies may be 
wound up. All Joint-Stock Companies registered under the 
Joint-Stock Companies' Act, 1856, including Companies regis- 
tered under 7 & 8 Vict., c. 110, which have obtained registration 
under the former Act, must now be wound up under its provi- 
sions — if with unlimited liability, in the Court of Chancery ; if 
with limited liability, in the Court of Bankruptcy. Other Com- 
panies, including Banking and Insurance Companies, must be 
wound up under the 7 & 8 Vict., c. Ill, by the Court of Bank- 
ruptcy; or under the 11 £ 12 Vict., c. 45, and the 12 & 13 
Vict., c. 108, by the Court of Chancery ; or by both Courts 
under the provisions of those three Acts. 

Your Committe have to observe, on the operation of the dif- 
ferent Acts for the winding-up of Joint-Stock Companies, 

First, — With reference to the interests of creditors. 

In cases where the winding-up of a Company is in the Court 
of Chancery, under the 11 & 12 Vict., c. 45, and 12 & 13 Vict., 
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c. 108, the property becomes vested in the Official Manager, 
who is the nominee of the Shareholders, though appointed by 
the Court, and in whose appointment or proceeding the creditors 
have no voice, by which means the control of the estate which 
belongs to the creditors is taken away from them, and is virtually 
given to the debtors themselves. Power is conferred upon the 
Official Manager, with the leave of the Master, to pay such debts 
as he pleases, in preference to others. The property of the Com- 
pany thus vested in the Official Manager is liable to be seized at 
the instance and for the exclusive benefit of creditors obtaining 
judgment against him or against the Company, and the register- 
ing of judgments so obtained entitles the creditor to preference 
by affecting the title to real and leasehold estates of the Company. 
There is no power to defeat fraudulent preferences, or other un- 
fair dealings with the property of the debtors. There is no right 
of inquiry, on the part of creditors, as to the conduct of their 
debtors, nor any punishment for commercial offences. Lastly, 
there is no protection given to shareholders, and protection even 
to the directors required to prepare the balance-sheet is limited 
to their coming to surrender. In fact, the winding-up of an in- 
solvent Company under these Acts is a quasi bankruptcy, without 
the incidents of bankruptcy, which are essentially — administration 
by creditors, equality of distribution, defeating acts inconsistent 
with the due application of property, inquiry by creditors with 
attendant punishment, and temporary protection to debtors. 

In cases where the winding-up is under the 7 & 8 Vic, c. Ill, 
the powers of assignees for the purpose of satisfying the debts of the 
Company, are limited to the administration of the assets of the 
Company ; and the Court of Bankruptcy has no power to enforce 
contributions from the members of the Company for any defi- 
ciency, or to adjust their rights inter se; but the assignees are com- 
pelled to have recourse to the Court of Chancery for an order to 
effect those objects in that Court. When such order is obtained 
in pursuance of 11 & 12 Vict., c. 45, s. 6, the creditors have no 
voice in the nomination or proceedings of the Official Manager, 
whose extensive powers enable him to compromise with the 
members of the Company inter se, or delay enforcing contribu- 
tions to the prejudice of the creditors. 
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In both the cases already mentioned, the interests of the gen- 
eral body of creditors are most injuriously affected by the right 
of individual creditors to proceed to judgment and execution 
against individual shareholders, by which means the estate of 
the shareholders may be exhausted for the benefit of parti- 
cular creditors, instead of being applied for the benefit of the 
general body of creditors. 

In cases where the winding-up is in the Court of Chancery, 
under the Joint-Stock Companies' Act, 1856, neither the credi- 
tors nor the shareholders have any voice in the appointment of 
the official liquidator. 

In cases where the winding-up is in the Court of Bankruptcy, 
under the same Act, the creditors, where the winding-up takes 
place at the suit of a creditor, have the right to appoint an official 
liquidator, to act concurrently with the official liquidator ap- 
pointed by the Court ; but where the winding-up is at the suit 
of a contributory, the contributories alone have such right. 

Whether, however, the winding-up under the Act be in 
Chancery or in Bankruptcy, the Court has power, after the order 
for winding-up, to stay all actions and suits against the Com- 
pany, and to set aside fraudulent preferences ; the assets are 
to be applied by the Court in a due course of administration, 
while falsification of books or other documents, by any direc- 
tor, officer, or contributor, is made a misdemeanour ; and where 
a dividend has been paid when the Company was known to be 
insolvent, the directors are made liable to the amount of such 
dividend. 

Secondly, — With reference to the interests of Shareholders. 

In cases where the winding up of a Company is under the 
7 & 8 Vic, c. Ill, or under the 11 & 12 Vic, c 45, and 
12 & 13 Vic, c 108, as has been already adverted to, there is 
no protection to shareholders or their property against the execu- 
tions of creditors, however numerous, even where the share- 
holders may be willing to pay far more than their just proportion 
towards the liabilities of the Company. The recent decision of 
the Lord Chancellor and Lord Justice Turner, in the case of the 
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Royal British Bank, shows that considerable doubt is entertained 
whether even, without a winding-up order, a receiver for the 
protection of the Shareholders can be appointed under 7 & 8 
Vict., c. Ill, the provisions of which it is intimated are to that 
extent affected by the 11 & 12 Vict., c. 45, and 12 & 13 Vict., 
c. 108. Shareholders are, therefore, compelled to seek the pro- 
tection of the bankrupt laws, or are induced to make away with 
their property and leave the country. The liabilities of those 
shareholders, who are unable or willing to have recourse to 
such expedients, are thus increased. The Committee have already 
pointed out how injuriously such proceedings aflect the interests 
of the creditors generally. Considered with reference to the in- 
terest of shareholders, nothing can be imagined more disadvan- 
tageous or more unjust. 

A Company registered under the Joint-Stock Companies' 
Act, 1856, is constituted a Corporation, and the Shareholders 
are only liable under sections 61, 62, and 63, and cannot be 
reached by proceedings on the part of creditors. Where, how- 
ever, Companies which have previously been registered under 
the 7 & 8 Vic, c. 110, are registered under this Act, the rights 
of creditors accruing before such last registration are saved. 

In cases under this Act, where the winding-up is in the Court 
of Chancery, the shareholders have no voice in the appointment 
of the official liquidator, nor where the winding-up takes place 
in Bankruptcy at the suit of a creditor. 

It is obvious, from these considerations, that the mode of 
winding-up under the Joint-Stock Companies' Act, 1856, to 
whatever objections it may be liable, is by far the most advan- 
tageous both to creditors and shareholders. How far the divi- 
sion of jurisdictions which that act provides is necessary or ex- 
pedient, is a question well deserving of consideration. Without, 
however, discussing that subject at present, your Committee 
would recommend — 

That the winding-up provisions of the Joint-Stock Com- 
panies' Act, 1856, should, with additional powers to 
creditors and shareholders, be extended to all trading 
companies. 
That, in order to insure equal distribution of assets, and to 
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prevent undue pressure on Shareholders, after an order 
for winding-up, no proceedings should be taken against 
any Shareholder except by leave of the Court. 

That the Court should have power, on sufficient cause being 
shown, to arrest the person, or to attach the estate of any 
Shareholder who should be proved to be intending to 
abscond, or to make away with his property. 

That the Court should have authority to direct the regis- 
tration of a petition as a lie pendens against the estate of 
any Shareholder. 

If it should be thought expedient, instead of enacting the 
larger measure indicated by the preceding resolutions, to amend 
the 7 & 8 Vic, c. Ill, and the 11 & 12 Vic, c 45, and 12 & 
13 Vic, c 108, provisions might be made for the administration 
of an estate in bankruptcy, when the bankruptcy is subsequent 
to the appointment of the Official Manager, and also for allow- 
ing the creditors to nominate a representative in any winding-up, 
and to provide for the protection of Shareholders, and for equal 
distribution of assets. 



Art. XV.— THE DENISON CASE. 

* 

WE remember to have once heard that Queen Elizabeth, 
who had no idea of waiving her own theological views in 
favour of any school of polemics, being pressed by some inquisi- 
tive divine on tbe subject of her belief in the corporeal presence 
with the Eucharist, replied, after the quaint manner of the age — 

u Christ's was the word that spake it, 
He took the bread and brake it ; 
And what that word doth make it, 
That I believe, and take it." 

It would be well for the Church of England, if her members, 
clerical and lay, were always animated by as catholic and reve- 
rential a spirit ; if her ministers forbore from obtruding on the 
consciences of their congregations subtle doctrines and unaccus- 
tomed ceremonies touching the non-essentials of religion ; if her 
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laity would remember, on tbe other hand, that the clergy most 
have opinions and convictions of their own, not to be abused and 
scoffed at without a breach both of charity and discretion ; and if 
those who serve the altar would make it the place of reconcilia- 
tion and the end of strife, rather than the castle of discord, from 
whence they may shoot their polemical arrows, and scatter dis- 
turbance through the church and kingdom. 

These were much the sentiments we expressed in the short 
notice of the Denison case which appeared in our last number. 
We had intended, indeed, to devote some space in that number 
to the consideration of the litigation which was then awaiting the 
decision of the Court of Queen's Bench as to its future progress ; 
but, on the whole, we thought it better to postpone our remarks 
until this memorable case had passed through its inferior stages, 
and stood complete and ready for the judgment of the court of 
final appeal That stage of the proceedings has now been 
reached, and we purport to express our opinion on the conduct 
of the cause up to the present time, and on the conclusions 
arrived at by the court of primary jurisdiction ; we shall also 
endeavour to correct some of the singular errors that appear to be 
afloat in the public mind in connection with the case. We trust 
to fulfil this task without exceeding the fair bounds of criticism — 
without running into presumptuous assertion or doctrinal dogma- 
tism ; but, at the same time, commenting, without fear or favour, 
on matters which are the legitimate subject of public notice. 
Above all, we hope to avoid any manifestation of that party 
spirit, and, still more, of that weaker yielding to popular outcry, 
which is becoming, we greatly fear, only too common even in 
high places ; for it is useless to conceal that the fixed belief in 
judicial impartiality has been sorely shaken by the suspicion ex- 
cited of late, in more than one important cause, that there is a 
court in this kingdom where the scales of justice are weighted 
with party prejudice — a court which is apt to swerve from its 
course like an ill-steered ship, as soon as any burst of popular 
feeling happens to strike it on the weather-bow. 

In order to arrive at a fair conclusion as to the consonance of 
Archdeacon Denison's opinions with the Articles which by law 
he can be required to assent to, or as to the degree of his diver- 
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gence therefrom, it is necessary to ascertain the bounds of belief 
which those Articles have laid down. Now, the Thirty-nine 
Articles are not the mere opinions of the particular individuals 
who compiled them, nor even the expression of the doctrines of 
the sixteenth century. They are the authoritative definitions, 
framed in a conciliatory and compromising spirit, of the belief of 
that Church Catholic to which its English branch claims to have 
faithfully adhered throughout twelve centuries of existence ; they 
are to be expounded therefore in the catholic sense, and agreeably 
to the doctrine of scripture, the opinions of the ancient fathers, 
and other writers recognised by universal consent Seeing, more- 
over, that truth is undivided, and that the Church cannot be taken 
to differ from herself, we are bound to adopt her services, cate- 
chism, and homilies, as guides to the true interpretation of these 
Articles, which were not put forward to promulgate a new faith, 
but " for the establishing of consent touching true religion ; " 
lastly, we should do well to ascertain the deliberate opinions of 
the more eminent bishops and divines of the English Church, as 
recorded in the published works of generations. We cannot ad- 
mit that any view of the subject less wide, comprehensive, and 
searching than this, is likely to guide a tribunal to any sound de- 
cision in the matter ; still less to afford that favourable construction 
of a highly penal statute, which any Englishman arraigned in any 
court has a right to demand from his judges. 

Such a mode of interpretation is in strict analogy with that 
pursued in our lay tribunals. When enunciating the law of the 
land on any abstruse and weighty point, it is the custom of the 
judges to regard not merely the words of the written law or 
statute book, but the (generally) much more liberal and compre- 
hensive principles which are to be found in the unwritten law — 
in the gathered wisdom of centuries of judicial decisions, the 
books of eminent legal authors, and the maxims of that univer- 
sal justice which all civilized nations have professed to follow, 

Now we think it will be found, that all the various opinions 
that have been held with regard to the nature of the Eucharist, 
resolve themselves into the following four propositions, and 
that candid reflection will show how extremely difficult it would be 
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to frame any dogma which may not be fairly classed under one of 
them: 1 — 

First, it may be asserted that the whole of the substance of 
the bread and wine are, at the period of consecration, changed 
into the substance of the body and blood of our Lord This is 
the proposition of the Church of Borne, or transubstantiatioo. 

Secondly, it may be asserted that with the substance of the* 
bread and wine are incorporated, at the* same period, the body 
and blood of our Lord. This is the Lutheran proposition, or 
consubstantiation. 

Thirdly, it may be asserted that the body and blood of our 
Lord are actually and really present in the bread and wine after 
consecration ; but that, being so present in a spiritual manner, and 
consequently taken by faith, they are received by the faithful com- 
municant only. This is the proposition of the English Church. 

Fourthly, it may be asserted that the celebration of the Last 
Supper is a mere commemorative rite, and that our Lord is not 
in any way, carnally or spiritually, present with the elements. 
This is the proposition of some of the Calviniet churches. 

That the third of these propositions is the true and unchanging 
doctrine of the Church of England, we conceive to be beyond 
question. The whole tone of her sacramental service, no less 
than the express assertion in her catechism, that the body and 
blood of our Lord are " verily and indeed taken and received 
by the faithful," demonstrate that a real presence, of a spiritual 
indeed but not of a merely figurative nature, is insisted on. 
While the ancient and catholic doctrine is thus vindicated, the 
expressions in the Articles are intended to guard against any lean- 
ing towards that material interpretation which was unknown in 
the earlier period of Christianity, and which seems to have been 
in a great measure developed through the scholastic distinction 
between the substances and accidents of things, unknown till the 
middle ages. 

1 See Hooker's Ecclesiastical Polity, Book V. sec. 67, where he lays down 
the differences of opinion on this subject under three heads, which are 
substantially the three first given above. He does not admit any fourth, 
seeming to conceive that the third comprehends even the opinions of 
Zuinglius. 
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The belief in the real spiritual presence in the Eucharist seems 
to have been given to the English Church by her earliest founders, 
and to have been her constant doctrine prior to the Norman 
conquest The sermons and epistles of Elfric, who was Abbot of 
Malmesbury in the tenth century, are clear and conclusive upon 
this point, and were thought so valuable that they were published 
with an attestation by Matthew Parker, Archbishop of Canter- 
bury, and sixteen other bishops, that the translation was agreeable 
to the 1 Saxon copies which, upon the Reformation, were found in 
the libraries of the cathedral churches of Worcester, Hereford, 
and Exeter. The closer connection with the see of Rome which 
the Norman conquest, and the foreign prelates following in the train 
of the invaders, brought upon the English nation, tended to mix 
with the pure metal of the original doctrine the alloy of a less 
spiritual belief; and as Rome, under the influence alike of priestly 
exclusiveness and mediaeval scholasticism, developed the dogma 
of transubstantiation, the Church of England, in common with 
the other churches in her connection, became strongly imbued with 
the idea of a bodily presence in the elements. But the old belief, 
like a stone pillar under modern plaster, remained strong and 
enduring ; Wickliffe and his followers kept alive the sacred flame 
of a spiritual creed ; Saxon worship, Saxon thought, were always 
ready to reassert their power ; and the great religious movement 
of the sixteenth century found in England a tree of life which 
had shed its leaves for a time, but was ready to bud forth at the 
first propitious season. The English Reformation did not, as 
some ignorantly suppose, establish a new church, or promulgate 
new doctrines ; it shook off the dominion of Rome from the one, 
and restored the other to the simplicity of primitive faith. This 
was peculiarly the case with the opinion as to the nature of the 
Eucharist The English Church, from the time of Augustine to 
the present day, has constantly held the doctrineof the real presence ; 
but whereas, in the first centuries of her existence, she conceived 
this presence to be of a spiritual kind, and afterwards, under the 
guidance of the Popes, glided into a more material interpretation 
of the mystery, so, when she asserted her independence as a 
national church, she reverted to the old national belief. 

To demonstrate by quotations from their writings, in how full 



144 The Denison Case. 

and unqualified a manner the doctrine of a real, actual, personal 
presence has been held by our divines, would far exceed the limits 
of the present article; suffice to say. that we have advanced no- 
thing which could not be amply proved from the works of our 
own ecclesiastical authors, as well as from those of the ancient 
fathers of the universal church ; but if our readers desire to verify 
any thing herein advanced, we would recommend the perusal of 
a pamphlet lately published by Chancellor Martin, containing an 
able and impartial collection of opinions on the nature of the real 
presence. 1 

Such, then, are the limits which the Articles, as the exponents 
of Anglican doctrine, must be taken to have laid down : belief in 
a real spiritual presence after consecration; real, as opposed to 
the figurative interpretation of the extreme Calvinist; spiritual, 
as opposed to the material interpretation of Rome: this presence 
being vouchsafed to the faithful communicant only, because faith 
is the sole medium through which spiritual gifts are bestowed. 
Do the opinions of the Archdeacon of Taunton come within these 
limits or no? 

Now, Archdeacon Denison has himself furnished us with eight 
propositions, which contain, as he affirms, the doctrine he has 
preached and maintains. They are as follows: — 

I. •' That the bread and wine become, by the act of consecration, ' the 
outward part or sign of the Lord's Supper,' and, considered as objects of sense, 
are unchanged by the act of consecration ; ' remaining still in their very natu- 
ral substances.' 

II. "That 'the inward part or thing signified,' is 'the body and blood 
of Christ.' 

III. " That ' the body and blood of Christ,' being present naturally in 
heaven, are supernaturally and invisibly, but really, present in the Lord's Sup- 
per, through the elements, by virtue of the act of consecration. 

IV. " That by ' the real presence of the body and blood of Christ in the 
Lord's Supper,' is not to be understood the presence of an influence emanating 
from a thing absent, but the supernatural and invisible presence of a thing 

1 Extracts from eminent Anglican Divines, from the Reformation to the 
present Time, illustrating the sense of the Church of England as to the real 
Presence in the Eucharist ; worthy and unworthy Reception, and Adoration ; 
with introductory Observations relating to the pending Controversy. By 
George Martin, A.M., Canon-Residentiary and Chancellor of the Diocese 
of Exeter. London: F. and J. Rivington, Waterloo Place. 1857. 
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present ; of His very body and very blood — present under the form of bread 
and wine. 

Y. *' That the * outward part or sign,' and ' the inward part or thing signi- 
fied,' being brought together in and by the act of consecration, make The Sacra- 
ment. 

VI. " That the Saerament — t. e., ' the outward part or sign ' — and ' the 
inward part or thing signified* — is given to, and received by, all who com- 
municate. 

VII. "That 'in such only as worthily receive the same,' [The Sacraments 
of the body and blood of Christ,] ' they have a wholesome effect or operation ; 
but they that receive them unworthily, purchase to themselves damnation, as 
St. Paul saith.' 

VIII. " That worship is due to ( the body and blood of Christ,' supernatu- 
rally and invisibly, but really, present in the Lord's Supper, ' under the form 
of bread and wine/ by reason of that Godhead with which they are person- 
ally united. But that the elements, through which ' the body and blood of 
Christ are given and received, may not be worshipped.' 

" GEORGE ANTHONY DENISON, 

Archdeacon of Taunton" 

The following are the specific propositions put by the Court at 
Bath to be retracted, but the Archdeacon protested that they did 
not correctly set forth his opinion : — 

I, "To all who come to the Lord's table, to those who eat and drink 
worthily, and to those who eat and drink unworthily, the body and blood of 
Christ are given. And by all who come to the Lord's table, by those who 
eat and drink worthily, and by those who eat and drink unworthily, the body 
and blood of Christ are received, 

II. " It is true that worship is due to the real, though invisible and super- 
natural, presence of the body and blood of Christ in the Holy Eucharist, 
under the form of bread and wine." 

Now, the first three of the eight propositions set forth by the 
Archdeacon, it is scarcely disputable, are within the limits of the 
English Church, and in consonance with the opinions contained 
in the Articles ; the seventh is equally safe; it is the fourth, fifth, 
sixth, and eighth, concerning which the difficulty must arise. 

We are no admirers either of the Archdeacon's notions, or of 
the way in which he has thrust them forward. We have little 
sympathy with any man, whose chief use of his pulpit is to annoy 
and alarm by fantastic theories the flock committed to his charge ; 
still less with one who employs a brief authority to coerce the 
consciences, and perplex the unsettled minds of young men on 

VOL. III. NO. V. L 
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the brink of a sacred obligation. Archdeacon Denison may have 
a right to cherish in secret his mental infirmities, but he has no 
right to make them an eyesore and stumbling-block to the world 
in general ; he may maintain, if he likes, a nuisance on his own. 
premises, but may not poison the atmosphere to his neighbour's 
wrong. Still, holding these views of his conduct as strongly as 
we do, and dissenting widely from his peculiar interpretation of 
the doctrine of the real presence, we should carefully endeavour, 
and all the more carefully because we differ from him, to afford 
the accused all the latitude consistent with an adherence to truth, 
and to give him, more especially when arraigned under a highly 
penal statute, the benefit of every reasonable doubt There are 
two considerations, in particular, which would weigh with us 
greatly, were we called on to arrive at a judicial decision in the 

case. 

1. The Articles were framed to establish consent, rather than 
to promote difference ; not to shut out, but to let in. They should 
be construed accordingly. 

2. The Archdeacon undoubtedly considers his opinions within 
those of the Church, and has offered more than once to sign the 
Articles ex animo, and without mental reservation. This is no 
proof that his opinions are what he supposes them to be, still less 
any reason for admitting them if they were shown to be erro- 
neous ; but it is a point which in fairness ought to weigh in case of 
any reasonable doubt. 

We apprehend that the eighth proposition is reconcilable with 
the 28th Article, which says that the sacrament is not to be wor- 
shipped ; for what the Archdeacon affirms is in substance this — 
that Christ is to be worshipped every where, And consequently to 
be worshipped when present with the elements ; adoration to these 
natural substances he expressly disclaims. It may be improper 
and very inexpedient to put forward such a doctrine as this, 
'.subtle at the best, and pregnant with error and misconception ; 
but that it is directly opposed to the Articles, or that it exceeds 
the limits of Anglican belief, cannot we think be fairly shown. 

The fourth and fifth propositions, taken by themselves, can 
hardly be adjudged contrary to the Articles. The views pro- 
pounded in them may be peculiar ; but it must be remembered 
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that a doctrine so mysterious and supernatural as that of the real 
presence, naturally presents itself in a variety of forms to differ- 
ently constituted minds. A national church must necessarily 
embrace many shades of opinion, and there is nothing short of 
absolute error which she should not endeavour to include. Take, 
for instance, another mysterious point — the doctrine of the Trinity. 
If a man disavows all belief in the Trinity, it is manifest that he 
cannot sign the Articles in good faith, nor remain a minister of the 
Church of England ; but a peculiar view touching the exact nature 
of the Trinity, and in all ages there have been several such views, 
ought not to be sufficient to drive him from a communion to which 
he still willingly renders adherence. The same in the case before 
us ; the real spiritual presence held by our Church is held also by 
the Archdeacon, but as to the peculiar mode of its operation his 
views appear to be singular ; but no such complete divergence of 
opinion seems to be established, as to justify a judicial tribunal 
in adjudging these views irreconcilable with the articles of 
belief. We are the more inclined to this view, because it is 
certain that Archdeacon Denison does not hold either Tran- 
substantiation or Consubstantiation, averring that the elements 
retain their natural substance; it is clear, therefore, that his belief 
is in a spiritual presence, and though the peculiar view of such a 
presence may be a fit subject for a theological controversy, it can 
hardly be a matter on which deprivation should take place. 

The sixth proposition, which seems to be put as a deduction 
from the two which precede it, stands on a different footing ; in 
it the Archdeacon positively affirms that the body and blood of 
Christ are given to all who communicate. Now we must confess 
that, after a full and careful examination of the subject, we can 
arrive at no other conclusion than that the Church of England 
holds faith as the medium through which the mysterious presence 
is conveyed, and that those who approach the altar without faith 
labour under an incapacity to receive it. The seventh proposition 
is no doubt intended to qualify the sixth, stating, as it dots, that 
the unworthy recipient takes only to his condemnation ; but even 
the Romanist holds this, and it is reconcilable with a belief far 
more material than that of the Archdeacon. It is, however, only 
fair to him to say, that at the trial at Bath he grounded his 
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adherence to this proposition entirely on the words of the 29th 
Article, coupled with the definition of a sacrament in the cate- 
chism, and that he expressly disclaimed the reception by the 
wicked in any other sense than that of condemnation. 

Even if it should be finally held that this proposition is not recon- 
cilable with the words of the 29th Article, the question remains, 
whether the objection taken to that Article be not a valid one. 

The proceedings in this case of Ditcher versus Denison, were 
taken under 13 Elizabeth, cap. 12, which enacts that every per- 
son holding preferment shall " declare his assent to and subscribe 
to all the articles of religion comprised in a book imprinted, enti- 
tuled Articles, whereupon it was agreed by the archbishops and 
bishops of both provinces, and the whole clergy in the convocation 
holden at London, in the year of our Lord God 1562 " and the 
second section proceeds, "if any person ecclesiastical, or which 
shall have ecclesiastical living, shall advisedly maintain or affirm 
any doctrine directly contrary or repugnant to any of the said Arti- 
cles, &c./' he is to be deprived. The Articles therefore which a cler- 
gyman can, under this statute, be called on to sign, and " directly 
contrary or repugnant" to which Archdeacon Denison's opinions 
must be shewn to be, are the Articles contained in the book put forth 
in 1562 ; and it is contended that the 29th Article was not in 
that book. In proof of this, it is shown that a bill introduced in 
1566, (which did not pass) had annexed to it a book containing 
the Articles agreed to in 1562, and that the 29th Article is not 
to be found therein. Dr. Lamb's History of the Thirty-nine 
Articles contains a fac-simile of the "imprinted" book, from the 
library of St. John s College, Cambridge, and the Article in ques- 
tion is not given. Further, it appears that no edition of the 
Thirty-nine Articles was in existence previous to the passing of 
the 13th Elizabeth ; and a correspondence between Burleigh and 
Archbishop Parker shows, that the 29th Article was still sub judice 
at a subsequent date. Other arguments, of a very learned 
nature, more especially in reference to a portion of the 20th 
Article, which is also wanting in the imprinted book, and which is 
supposed to have been inserted together with the 29th, were 
adduced by Dr. Phillimore ; and even if that able advocate did 
not succeed in showing that the 29th Article was, beyond all 
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question, not in the book, he assuredly proved that there is the 
greatest doubt on the subject The Court, however, decided that 
the burden of proof lay with the Archdeacon to demonstrate that 
the disputed Article was not in the imprinted book — that he had 
not succeeded in doing so, and that the Court would therefore 
assume that the Article was there. We are by no means satisfied 
with the grounds on which Dr. Lushington seems to have arrived 
at this result, and entertain a confident belief that the Judicial 
Committee of the Privy Council will arrive at a contrary conclusion. 

Another objection, and one which goes to the whole proceedings, 
has been raised by the advocate of the Archdeacon. The 3 and 4 
Victoria, cap. 86> has enacted in its 20th section, that proceedings 
against a clergyman in the ecclesiastical courts must be taken 
within two years after the commission of the offence. Now, as the 
court at Bath admitted that the preaching of the sermon of the 14th 
of May, 1854, the last of the three charged against the Archdeacon, 
was not proved, it follows that the two years must be computed from 
the date of the sermon proved to have been published, which was 
the 6th of November, 1853. If the citation to appear at Bath is 
to be taken as the commencement of the proceedings, it is clear 
that more than the two years were suffered to elapse, for that 
document was dated 5th May, 1856. But Mr. Ditcher contends 
that the articles which were drawn up on the report of the com- 
missioners who investigated the charge, must be taken as the com- 
mencement, and that, as they were dated on 4th August, 1855, 
the 6uit was commenced within the time named by the statute. 
The point is a nice one, but as far as we can judge the weight of 
authority is in favour of the Archdeacon. 

We cannot pass over without notice the erroneous notion which 
seems to have been entertained, even in quarters generally well 
informed, that the sentence of deprivation pronounced by the 
court at Bath was a judgment by the Church on the doctrine in 
question. No idea could be much more mistaken. The arch- 
bishop sat at Bath, simply because the bishop of the diocese is 
the patron of East Brent, and was therefore precluded from trying 
the case in question ; the Archbishop was merely the locum tenens 
of the Bishop of Bath and Wells; the court was merely a diocesan 
court, and the judgment a diocesan judgment The sentence of 
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deprivation on the Archdeacon will not prevent his being presented 
to other preferment, nor hinder another diocesan court from 
arriving at the conclusion, that his opinions are within the 
limits of the Articles. It is extraordinary to see how public opinion, 
in matters concerning which the minds of men are much excited, 
will jump to a hasty conclusion, utterly unwarranted by the most 
obvious facts. 

On the mode in which the trial at Bath was conducted, as we 
can say hardly any thing in praise, we wish to say but little. No 
one can read carefully the details of the proceedings, without being 
most unpleasantly impressed with the idea that a strong bias was 
manifested against the accused The summary dismissal of some 
of the objections raised by the Archdeacon's advocate, and the 
(as it appears to us) insufficient grounds on which others were 
overruled, is not what we ordinarily see in English courts of jus- 
tice. But the surprise we might experience at this impression is 
chastened by the remembrance that Dr. Lushington, though an 
able and accomplished judge, and a respected man, is notoriously 
imbued with party spirit of the strongest kind, apt to be exhibited 
on all occasions, and even, we are credibly informed, boasted of 
as patriotic virtue. Such a man may, without intending to be 
partial, lean unfairly towards one side of such a dispute as this, 
and belio less likely to find nothing but heresy in the opinions of 
a High Church opponent, than he was to discover " meretricious " 
qualities in the hallowed emblem of salvation. The judgment of 
the Privy Council in the St Barnabas case, is sufficient, how- 
ever, to reassure us as to the final impartiality of English justice, 
as well as to fortify us in the belief (which we might have other- 
wise been diffident in arriving at) of the unsoundness of view 
occasionally indulged in by Dr. Lushington. 

In a court where party prejudice is unknown, where all objec- 
tions will be fairly and fully heard, and where the interpretation 
of the doctrine of our Church will be liberal as well as sound, we 
have little doubt as to the result of the appeal. The judgment 
of the court at Bath will in all probability be reversed ; but we 
should certainly rejoice if such a decision were arrived at on one 
of the side points of the case rather than on the doctrinal ques- 
tion. The real safety of a national church lies in throwing open 
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her doors as widely as possible to all comers, and this was un- 
doubtedly the spirit in which the Articles were framed It can- 
not be the policy of the Church of England to drive any sincere 
member from her communion ; and the disputes which have been 
raging of late years can lead at the best but to a miserable triumph, 
whichever party may ultimately succeed. There is surely enough 
to be done by both sections of the Church in grappling with the 
ignorance and error around them, without seeking for employ- 
ment in mutual persecution. We believe that these views are 
gaining ground on both sides, and that, if this wretched litigation 
can be got rid of, we shall not have to complain again of a 
" Ditcher v. Denison " case. 



Since writing the above, we see that Sir John Dodson has 
decided in favour of Dr. Phillimore's first objection to the time 
in which the suit was commenced, thus ending the case as far as 
the Court of Arches is concerned. This decision bears out the 
view we expressed above. The case now goes at once to the 
Privy Council, and we entertain little doubt as to the result 
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1. Wood v. Ordish. 3 Sm. and Gift, 125. 

Administration of Assets — Lapsed Share devised to one of Several Tenants in 
Common, subject to Debts before Descended Estates, 

Real estate was devised subject to the payment of debts to the 
testator's mother for life, with remainder to his three sisters as 
tenants in common, in fee. There was a lapse by the death of 
one of the sisters in the testator's lifa It was held by Sir J. 
Stuart, V.C., that the lapsed share which descended to the heir-at- 
law, was applicable to the payment of debts in the same order as 
the two shares the devisee of which took effect; that is to 
say, the whole three shares in the administration of assets were 
liable to be applied in the payment of debts, immediately after 
estates descending to the heir. 



2. Kinderley v. Jervis. 22 Beav., 1. 

Administration of Assets — Simple Contract Creditors of Ancestor entitled t 

priority over Judgment Creditors of Heir, 

In this case the intestate, Sir Sandford Graham, died on the 
18th of September, 1852, indebted at the time of his death to 
various creditors by simple contract The present baronet, his 
son and heir, had contracted debts, which were secured by judg- 
ment entered up against him, previously to the decease of his 
father. And he had also contracted debts, secured by judgment, 
entered up against him, since his father's death. It was held by 
Sir John Romilly, M.R, First, that the heir took a beneficial 
interest in the descended assets of the ancestor, only to the extent 
that the same were not required for payment of the debts of the 
ancestor in a due course of administration. And secondly, that 
under the 13th section of the 1 & 2 Vict, c. 110, only the 
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beneficial interest of the debtor was affected by a judgment 
entered up against him ; and consequently that the judgment 
creditors of the heir had no lien upon, or interest in the 
descended real estate, beyond the surplus thereof not required 
for the payment of debts in a due course of administra- 
tion. His Honour, in his elaborate judgment, which deserves 
a careful perusal, first notices the distinction between those 
cases on the construction of 3 and 4 WilL IV. a 104, which decide 
that the real estate of a deceased person, not charged by will 
or devised for payment of all his debts, should be assets to be 
administered in equity for the payment of all his debts, whether 
due by specialty or by simple contract, and those which decide 
that a purchaser for value of the lands of a deceased debtor, 
might hold those lands against his creditors. "The distinc- 
tion/' said his Honour, " consists in this — it was not the object, 
nor is it the operation, of the statute of 3 and 4 WilL IV. c. 104, 
to make the simple contract debts of a deceased person in the 
nature of mortgages or specific charges on his real estate ; but as 
the statute makes the land assets for the payment of his debts, 
these debts constitute a general charge upon them, but not so 
that a bona fide purchaser of the lands from the heir or devisee 
is bound to see to the application of the purchase-money, as he 
would be in the case of a particular mortgage on any portion of the 
lands themselves. The purchaser assumes, as in the case of the sale 
of personal assets, that the sale is required for the due administra- 
tion of the estate and affairs of the deceased debtor, and is not 
bound to inquire further. The case would be varied in either case, if 
the purchaser had received direct knowledge that the sales were 
made for the purpose of defeating creditors, and had thereby 
become a participator in the fraud." 

With regard to the question, whether a judgment entered up 
against the heir or devisee constituted such an alienation by him 
of the lands descended or devised, as to enable the judgment 
creditor to take the lands in execution for the debt ; or whether 
the judgment affected only the beneficial interest of the judg- 
ment debtor — a question depending upon the statute 1 and 12 
Vict c. 110, s. 13, his Honour observed — " It cannot, I think, 
have been the intention of -the legislature to say, that the judg- 
ment creditor shall acquire a charge on lands which do not, in 
reality, belong to the judgment creditor, but over which, by ope- 
ration of law, he has such a disposing power, that if he were 
fraudulently disposed he might sell them and put the money in 
his own pocket Suppose the case of the conveyance of an estate 
to A and his heirs in consideration of £ 10,000, and a contem- 
poraneous deed executed, by which A declares that the money 
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was advanced by B for the purpose of the purchase, that B i* the 
beneficial owner, and that he, A, holds the estate in trust for 
B. A, if fraudulently disposed, could sell that estate to a pur- 
chaser for value without notice, and might squander the purchase- 
money, and yet the purchaser might hold the estate against B, of 
whose interest in it he had no knowledge or suspicion. Can it be 
said, in such a case, that the beneficial interest in the estate would 
be taken from B, and applied to pay A's judgment creditors ? Or, 
in other words, that A's judgment creditors might take B's estate, 
because A had the power, which he did not exercise, of fraudu- 
lently parting with the estate, or obtaining the value of it for his 
own benefit It seems to me impossible that the proposition so 
stated could be deliberately laid down in any court of justice. 
It would, in fact, enable the last surviving trustee of real estate, 
in all cases, by confessing judgments, to obtain the interest of the 
cestui que trust, whether the judgment creditor had or had not 
notice of the trust" His Honour, after remarking upon the 
cases of Whitworth v. Gaugain (3 Hare, 416, 1 Ph. 728), Brear- 
cliffe v. Dorrington (4 De Gex, Sm. 122, 124), and Dunster v. 
Lord Glengall (3 Ir. Ch. and C., and Bep. 56), which in principle 
agreed with his Honour's views, said he disapproved of the case of 
Watts v. Porter (3 EU. and Bl., 743), decided by the Court of 
Queen's Bench, Erie J. dissentientete, which appears also to have 
been dissented from by the Court of Appeal in Chancery, in the 
case of Beavan v. Lord Oxford (2 Jur., N. S., 121); and he said, 
" that considering the difference of opinion between the judges 
themselves in Watts v. Porter, the conflicting character of that 
decision with the decisions I have already referred to, and the 
consequences to which it would lead, not the least serious of which 
is the blow it strikes at the foundation of morality, on which all 
laws are or ought to be based, it can hardly be expected to 
govern subsequent cases without further confirmation.'' 



3. Dawson v. Eeabton. 3 Sm. and Gift, 186. 

Administration of Assets — Voluntary Promissory Note, entitled to Priority 

over Legacies. 

It was held in this case by Sir John Stuart, V.C., that a volun- 
tary promissory note in the administration of assets was payable 
before legatees, but not to the prejudice of creditors. " In the 
case of a bond," said his Honour, " want of consideration is no ob- 
jection at law. Tet this court, in an administration suit, treats a 
voluntary obligation, not according to its legal force as a specialty 
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debt for valuable consideration, bat as payable in priority to any 
legacy. 

u If a voluntary obligation, in the nature of a debt, is treated as 
payable in preference to legatees* who are also mere volunteers, 
without any thing of the nature of an obligation or debt binding 
the testator himself the principle would seem to apply as much 
to a promissory note, by which the testator voluntarily bound him- 
self, as to the voluntary obligation by bond The volunteer claim- 
ing under an instrument by which the testator binds himself as 
a debtor, may reasonably be paid before the volunteer claiming 
merely by a testamentary gift. 

" The state of the assets here will, according to the certificate, 
only make the creditor on the note payable in preference to lega- 
tees, and not in preference to any other creditor." 



4. Payne v. Little. 22 Beav., 69. 

Admission of Assets — Qualified by subsequent Events. 

" The court undoubtedly holds executors to have made an ad- 
mission of assets by reason of their payment of sums of money, 
as well as by an express admission in words. If an executor pays 
a simple contract debt, that no doubt is an admission that he 
bas sufficient assets to pay the specialty debts. But every admis- 
sion of assets made by an executor, whether it be made by his acts 
or by an express admission in words, must have reference to the 
circumstances which he was then acquainted with ; and if the cir- 
cumstances on which he built his admission fail him (which is an 
expression .used by Sir John Strange, in Horseley v. Chaloner 
— 2 Ves. Sen., 83), then the admission fails also, and he cannot 
be bound by an admission made under circumstances with which 
he was not acquainted. He might have known nothing whatever 
of a debt due by the testator ; a liability might exist against the 
estate of the testator in respect of which a debt had not even 
arisen, as under a covenant entered into by the testator, where no 
breach might have taken place until long after his death ; for 
instance, if the testator had become surety for another person for 
the performing the covenants in a lease, and the like. Under 
such circumstances, if a debt afterwards arose which the executor 
was not previously aware of, his admission of assets before that 
time cannot in any respect bind him, or amount to this declara- 
tion on his part: that whatever liability may hereafter arise 
against the testator's estate, and of which I now know nothing, I 
am content to be bound personally to pay every thing which was 
left by the testator's will." — Per Sir John Romilly, M.R. 
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5. The London and Blackwall Railway Company v. The 
Limesousb District Boabd of Wobksl 3 Kay and John*, 
127. 

Construction of Act of Parliament— Special Power in Act net Repealed by 

General Terms in subsequent Act. 

"Whenever the legislature has, by a special act, vested powers 
of a special character in a corporate body, or any body of com- 
missioners, for the express purpose of carrying out a particular 
object which the legislature has in view, no subsequent statute, in 
merely general terms giving powers which, by their generality^ 
apply to the special powers conferred by the former act, will 
override the special powers thereby delegated to the particular 
body of commissioners or corporation. — (Sir Foulke GreviTs case, 
Jenkyn's Eight Centuries of Reports, 3rd century, case 41, h. 120; 
The Trustees of the Birkenhead Docks v Laird, 4 De Q., Mac. 
& G., 732.) The reason of the rule is manifest The legislature, 
in passing a special act, has entirely in its consideration some 
special power which is to be delegated to the body applying for 
the act on public grounds ; and the preamble of every statute of 
this kind contains a recital of its being for the public convenience 
that the particular powers should be granted. When a general 
act is subsequently passed, it seems to be a necessary inference that 
the legislature does not intend thereby to regulate all cases not 
specially brought before it; but looking to the general advantage 
of the community, without reference to particular cases, it gives 
large and general powers, which in their generality might, except 
for this very wholesome rule of interpreting statutes, override the 
powers which, upon consideration of the particular case, the legis- 
lature had before conferred by the special act for the benefit of 
the public"— Per Sir W. Page Wood, V.C. 

6. Lacon v. Allen. 3 Drew, 579. 

Equitable Mortgage — Deposit of Part only of the Title-Deeds* 

Since the case of Russel v. Russel (1 Bro., C. C. 269, 1 Lead. 
Cas. Eq., 440), this is well established, that supposing A, owing 
money to B, deposits the title-deeds of his estates with B for the 
purpose of a security, even without any writing, it is a good equit- 
able mortgage — it gives B a lien; and notwithstanding the ex- 
pressions of regret of Lord Eldon, that the law should be so, even 
in his time we find him saying he could not disturb it; since that 
time it has been acted upon over and over again. That doctrine 
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cannot now, then, be disturbed. Then the question is, is it neces- 
sary that every title-deed should be deposited? Suppose the 
owner has lost an important deed, could he not deposit the rest? 
In each case we must judge whether the instruments deposited 
are material parts of the tide; and if they are, it is not sufficient 
to say there are other deeds material, or even more material, if 
there is sufficient evidence to show that the deposit was made for 
the purpose of creating a mortgage. In this case every thing was 
deposited that the mortgagor had ; at the time when he was called 
upon to give security, he deposited all that he had, and the reason 
why he did not deposit more was, that he had already given 
another mortgage, and parted with the deeds. Unless, then, I 
am to determine that every title-deed of a mortgagor necessary 
to show the title must be deposited, I must decide that there is 
a sufficient deposit in this case to create an equitable mortgage. 

7. Hughes v. Empson. 22 Beav, 181. 

| Executor — Breach of Trust in not realizing Securities~Crystal Palace 

Shares — Period of Charging, 

There is no general rule to determine the time at which exe- 
cutors ought to realize securities. The question depends on the 
Particular nature of the property, and the evidence affecting it. 
'hus, where a person died, leaving some shares in the Crystal 
Palace, which, at the time of the death of the testator, although 
they paid no dividend, bore a premium in the market, but after- 
wards fell to a discount, it was held by the Master of the Rolls, 
varying the certificate of the chief clerk, who charged the execu- 
tors with the value at the end of two months from the probate of 
the will, that they ought only to be charged with the value at the 
end of twelve months, when the shares had diminished very con- 
siderably in value. " There must necessarily," said his Honour, 
" be a discretion ; and I concur with the argument of Mr. Lloyd, 
that there is no fixed period, and that it is impossible to say that 
it is one year. You cannot fix one period for selling every 
species of property. Thus, suppose the testator possessed a large 
quantity of horses, it would be culpable to keep them at a great 
expense, incurring necessarily a great outlay for their maintenance, 
instead of selling them at once. But, with respect to other pro- 
perty, there must be a reasonable time allowed for selling it ... . 
In Buxton v. Buxton (1 My. & Cr., 80), Lord Cottenham held that 
where an executor had not sold Mexican bonds until a year and a 
half after the death, and had bona fide kept them, he ought not to 
be charged with the loss. In this state of things, I consider that 
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the executor may properly exercise a reasonable discretion, and 
I cannot fix any particular period. I think, in my own view, that 
two months would have been reasonable time, but he might fairly 
have considered twelve months. I shall therefore only charge 
him with the loss which would have occurred if he had sold them 
at the end of twelve months." 



8. Holmes v. Penney. 3 Kay and Johns., 90. 

Fraudulent Settlement — 13 Eliz. c. 5 — Subsequent Creditors. 

C. J. P., being entitled to a life interest in the dividends of 
i?9000 consols, and being largely indebted, his brother agreed to 
pay all his debts not charged on the life interest, upon condition 
that such life interest should be settled so as to be applicable for 
the maintenance of C. J. P., his wife or children, or any of them, 
at the absolute discretion of the trustees. It was held by Sir W. 
Page Wood, V.C., that such settlement was valid against subsequent 
creditors, and also against a person who was a creditor of C. J. P. 
at the time of making the settlement, and whose debt was con- 
cealed by C. J. P. from his brother, and was the only one not 
paid by him. His Honour, in giving judgment, made the following 
important observations : — 

" With respect to voluntary settlements, the result of the au- 
thorities is, that the mere fact of a settlement being voluntary is 
not enough to render it void against creditors ; but there must 
be unpaid debts which were existing at the time of making the 
settlement, and the settlor must have been at the time not ne- 
cessarily insolvent, but so largely indebted as to induce the court 
to believe that the intention of the settlement, taking the whole 
transaction together, was to defraud the persons who, at the time 
of making the settlement, were creditors of the settlor. The 
mere fact of a man's making a voluntary settlement, and thereby 
parting with a large portion of his property, has never been held 
to make such a settlement fraudulent as against subsequent credi- 
tors. Sir Thomas Plumer, in Bichardson v. Smallwood (Jac. 552), 
said, that it had never been decided that a voluntary settlement 
was valid where the settlor was largely indebted at the time, and 
subsequent creditors have applied for relief. That may remain 
yet to be determined. The illustration given by Sir Thomas 
Plumer of a settlement which would probably be void against 
subsequent creditors, is where, in order to evade the statute, a 
person being considerably indebted makes a voluntary settlement, 
which would be void if impeached by those who were then his 
creditors, and afterwards pays them off, and a new set of credi- 
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tors stand in their places, who are left to do what they can. 
Such a settlement would be void against the subsequent creditors, 
because it would be a fraud upon the statute. The statute is for 
the protection of creditors ' or others/ not creditors only ; and if 
such a case were presented to the court, it would probably hold 
the whole proceeding to be a contrivance, and would consequently 
set aside the settlement. 

" I will in this case first consider whether a deed merely volun- 
tary is fraudulent against subsequent creditors, from the fact 
that it contains a trust to apply the interest of the property in 
such manner as the trustees should think fit, towards the benefit 
of the settlor, or his wife or children. In such case, the instru- 
ment being merely voluntary, the intention may have been to 
take the property from the creditors, and it may be requisite to 
have the transaction fully investigated ; but, supposing the settlor 
to have parted bond fide by the deed with all control over his 
property, and to have vested it in the trustees, in order to give 
them the absolute power to deal with it as they please for the 
benefit of himself, or his wife or children, that could not be held 
to be fraudulent against subsequent creditors of the settlor, any 
more than if it were a settlement simply for the benefit of the 
wife and children of the settlor. The distinction is too thin to 
authorize the court to decide that, because the settlor may possibly 
desire some benefit under it, the settlement must therefore be frau- 
dulent That, I conceive, would be the law if this settlement were 
voluntary ; but it is for valuable consideration, and for the express 
purpose of protecting the wife and children of the settlor, and se- 
curing the property for their benefit, the circumstances of the 
case are strongly in favour of the validity of the deed. W. P. 
Penney would not have parted with his money to pay his brother's 
debts, unless this provision for his brother's debts, and this pro- 
vision for his brother's wife, and children, had been made; and, 
having parted with his money on the faith of this being done, he 
is entitled to say that this* benefit shall be secured, and that no 
creditor, prior or subsequent to the deed, shall be allowed to set 
it aside." — See also Barrack v. M'Culloch (3 Kay and G., 110.) 

9. In the Matter of Kellers, Minobs. 5 Ir. Gh. Rep., 328. 

Guardian and Ward — Religious Education of Ward — Intention of Father. 

As a general rule, the wishes of a father, either express or 
implied, as to the religious. faith in which his children after his 
death are to be brought up, will be followed. — See Talbot v. 
Earl of Shrewsbury, (4 My. & Cr.) Re North, (11 Jur. 17.) 
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In the above-mentioned case of Kellers, minors, this rule was 
acted upon under rather peculiar circumstances. The father was 
nominally a Roman Catholic, the mother a Protestant, and at 
the time of the marriage there was no agreement as to the reli- 
gion in which the. children of the marriage were to be educated. 
The children of the marriage were, it appeared, baptized by priests 
of the Roman Catholic persuasion, and entries of their births were 
made by the father in a Douay Bible. Ten of the persons who 
became sponsors for the children were Protestants, and three 
Roman Catholics. The children never, during the life of their 
father, attended Roman Catholic worship, except the eldest son, 
who upon one occasion only was taken by his father to see mass 
performed, on an occasion of great solemnity, and by way of 
spectacle. The father engaged a Protestant governess for the 
younger children, and placed his two eldest children, sons, at a 
Protestant school, where they received the usual elementary 
instruction in the Protestant religion, and with his knowledge 
and sanction attended a Protestant church. The father by his 
will appointed the mother testamentary guardian, who for several 
years after the father's death, until the two eldest children had 
attained the ages of eleven and ten, continued to bring them up 
in the faith of the Established Church. The mother having 
ceased to act as guardian, a guardian was appointed by the court 
to act in her place. It was held by the Master of the Rolls of 
Ireland, that the children ought to be brought up as Protes- 
tants. His Honour after referring to in re Brown, a minor (2 Ir. 
Ch. Rep., 151), and Talbot v. the Earl of Shrewsbury (4 M. & Cr., 
672), and the principal facts of the case, made the following obser- 
vations: — "No doubt a Roman Catholic father, appointing a 
Roman Catholic testamentary guardian, more distinctly indicates 
his wishes than a Roman Catholic father appointing a Protestant 
testamentary guardian ; but where the children, as far as they 
could from their age be brought up in any religion, appear 
to have been brought up as Protestants in the lifetime of their 
father, and with his sanction, I think the appointment of a Pro- 
testant guardian is, in conjunction with the other circumstances 
of the case, an indication of his wishes, which the court should 

attend to. 

" The mother, the testamentary guardian, states in her affidavit, 
that she verily believes that, if her husband had survived, he 
would himself have reared all the minors Protestants. And that 
she also believed that, in nominating in his will her (whom he 
well knew to be a strict Protestant) to be the guardian of the 
persons of his children, he did so in the expectation and with the 

VOL. III. no. v. M 
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object that they would be reared Protestants ; and that she be- 
lieved, that if the said minors should be now educated in the 
Roman Catholic faith, upon the presumption of their deceased 
father's desire, it would, in fact, be contrary to his real sentiments 
and wishes. No doubt there is difficulty in the case, from the 
fact that the children were baptized by clergymen of the Roman 
Catholic Church, and their births entered in the Douay Bible ; 
and that of the thirteen sponsors three were Roman Catholics 
and ten were Protestants. But the question which I have to 
decide is, has the father of the minors indicated a wish that his 
children should be brought up as Protestants i On the best con- 
sideration I can give the case, I am of opinion that he has indi- 
cated such intention, and that the court is bound to carry it out 
It has been contended, that the circumstances of the children 
having been brought up Protestants since the death of the father 
in 1850 (six years), would in itself be a reason against having 
any alteration made as to the religious faith in which the minors 
have been brought up. And such argument might have weight 
in respect of the two elder minors, on the authority of the case of 
Fallons minors (not reported), decided by the Lord Chancellor, 
and referred to by counsel. 

" On the other hand, it has been said that the testamentary 
guardian has not been in the habit of attending any place of pub- 
lic worship since her husband's death, and that noue of the chil- 
dren are of an age, having regard to the want of religious instruc- 
tion, to have formed opinions on the subject. I do not, however, 
think it necessary to express an opinion on the latter ground, and 
I decide the case on the ground that the weight of evidence is in 
favour of an intention on the part of the father of the minors 
that they should be brought up in the Protestant faith/' 

In a recent case, Stourton v. Stourton (W. R, 1856-7 p. 418), 
the principle laid down in the above cited case, Fallons minors, 
has been acted upon, and it has been conclusively decided, that 
where a child has been for a long time educated in a different 
faith from that of his deceased father, the Court of Chancery will 
not interfere. 

10. Thompson v. Waithman. 3 Drew, 628. 

Limitations, Statute of— Mercantile Law Amendment Act 19 and 20 Vie. c. 97, 
*. 14 — Payment oy Co-contractor, Executor of deceased Co-contractor, 
presumed to be made as Contractor, not Executor. 

In the year 1848 the firm of Waithman and Co. (consisting of 
William and John Waithman) gave a promissory note to the 
plaintiff, signed Waithman and Co. In 1849 John died, and 
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William, who was his executor, continued the business, and paid 
interest on the note till 1854, and then became bankrupt It 
was held by Sir R T. Kindersley, V. G, that, having regard to the 
Mercantile Law Amendment Act, 1856 (19 and 20 Via c. 97, 
s. 14), the debt was barred as against the estate of John. " It 
appears to me/' said his Honour, " to be the clear intention of 
the statute, that, notwithstanding any payment by a co-contractor, 
the executor of the deceased contractor is to have the benefit of the 
third section of the statute of James. The language of the Act 
of the Queen is generally no doubt future ; but there is nothing 
future in its language in reference to the payment of interest by 
a co-contractor. The effect of the statute is simply that, where 
there are co-contractors, the executor of one of them shall not lose 
the benefit of the enactment of the former statute, so as to be 
chargeable by reason of any payment made by another co-con- 
tractor. It seems to me, therefore, that the statute is clearly in 
point 

" Now, previously to the passing of this Act, there was consider- 
able doubt upon the effect of the authorities. Some cases de- 
cided that payment by a co-contractor took the case out of the 
statute of limitations. But those decisions cannot now prevail 
against the clear meaning of the Act ; what the decision would 
have been before the Act, is by no means clear. In Winter v. 
Innes (4 My. and Cr. 101), Lord Cottenham expressed doubt as 
to what his decision would be. 

" But the effect of the Act, which sets aside the question arising 
out of two characters being sustained by the executor, is this : 
That if the payment has been made simply in the character of 
surviving partner, the statute of limitations would be a bar to the 
plaintiff. In this case the surviving partner and co-contractor was 
sole executor of his co- contractor, and the question arises on a 
note given by the firm, not by the partners jointly and severally. 
At law, that makes only a joint liability, and when one of the 
partners died, the debt survived to the other partner, and he would 
be solely liable. Then the surviving partner makes payments of 
interest He was also executor, and in that character could only 
be liable to the extent of the deceased partner's assets. The pay- 
ments were made without any thing being said to indicate in what 
character they were mada And I think I must assume that they 
were made in that character in which the person making them 
was at law liable, and that whether, as executor, he had or had 
not assets. I am of opinion, therefore, that William made the 
payment of interest as surviving partner ; that is, as sole legal 
debtor, and not as executor of the deceased partner, and there- 
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fore that the debt cannot in this case be claimed against the 
estate of John/' 



11. Campbell v. Hooper. 3 Sm. and Gift, 153. 

Lunatic .Mortgage made by, to Bona fide Mortgagee, valid. 

A person executed a mortgage, being at the time a lunatic ; the 
mortgagee, however, who advanced the money bona fide, was not 
aware, at the time he did so, of the state of the mortgagee's mind, and 
took no advantage of it Sir John Stuart, V. C, held that the mort- 
gagee was entitled to a decree of foreclosure against the real and 
personal representative of the mortgagor. " Even at law/' said his 
Honour, "the contract of a lunatic is not necessarily void. Even at 
law, the plaintiff in an action at law, seeking to recover, under the 
contract of a person whose lunacy is established, has been held 
entitled to relief That was the case of Baxter v. Lord Ports- 
mouth (5 B. and C, 170), where the lunacy was established 
beyond a doubt. The court of law gave relief on the footing of 
the contract The principle has been established at law in other 
cases, and by the Court of Exchequer Chamber in the case of 
Molton v. Camrooux (2 Exch. 487), which was decided after a 
laborious and accurate examination of all the authorities. Mr. 
Justice Patterson, in the case of Dane v. Lady Kirkwall (8 C. 
and P., 685), in directing the jury laid down the law thus : — c It 
is not sufficient that Lady Kirkwall was of unsound mind, but 
you must be satisfied that the plaintiff knew it, and took advan- 
tage of it' It would be a strange thing if a court of equity, in 
dealing with contracts, were to deal on a different principle/' — 
See, however, Jacob v. Richards (5 De G., M. and G., 55). 

12. Dean v. Thwaitk 21 Beav., 621. 

Mines — Working those of a Neighbour—Mode of directing an Account- 
Onus probandi. 

In this case the defendant had, by underground working, taken 
the coal of his neighbour. It was held by Sir John Bomilly, 
M.R., that the defendant could only be compelled to account for 
what he had taken six years before the filing of the bill (see 3 
and 4 Will. IV., c 27, a 26), but tbe onus of proving what part 
had been taken during such six years, lay upon the defendant, 
who was a wrongdoer. 

" The way/' said his Honour, " I intend to deal with the account 
is this : — I shall see if the parties themselves can agree as to the 
amount and extent of these workings. If they cannot^ then I 
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shall probably appoint, under the powers intrusted to me by the 
Act of Parliament (which, I think, extends to cases of this descrip- 
tion), some coal agent, who is perfectly well acquainted with 
matters of this description, to examine and make a report as to 
the state of the works, and as to what coal has been taken from 
under certain plots of land of the plaintiff which will be specified, 
and to take all proper measurements for that purpose. Suppose 
he finds that a certain quantity, suppose 1000 tons, has been 
taken, I shall then call on the defendant to shew what portion 
of that coal has been taken prior to the six years. 

" I think the burden of proof ought to rest on the defendant, 
for this reason: — I assimilate this to the case, which I have fre- 
quently had occasion to refer to, of the chimney-sweep who found 
the diamond ring, Armory v. Delamirie (1 Stra. 505), and 
governed by the principle which I have constantly acted upon, 
that the case will be taken most strongly against a person who 
keeps back and destroys evidence. I apply that principle to a 
person whose duty it was to keep, strict evidence of what workings 
there were in other persons' lands, and shall charge a person 
working the coal mines on the adjoining land with the full amount 
raised, unless he can prove it was not taken within the time 
during which the court directs the account. On the taking of 
that account, I shall certainly not treat this as a case of fraud, but 
shall act on any reasonable evidence I can get to ascertain at 
what time the coal was worked. This is the view I take with 
respect to the mode of taking the account of coal worked/' 

13. In ee Radcliffe. 22 Beav., 201. 

Mortgagor and Mortgagee — Assignment of Mortgage — Costs, 

Where a mortgagee assigns his mortgage without the knowledge 
of the mortgagor, without having called upon him to pay the 
mortgage debt, or taken any steps to compel payment, he cannot 
add the costs of the transfer to his debt 

14. Lett v. Randall. 3 8m. and Gift, 83. 

Perpetuities—Rule against* 

Although the limit of the rule against perpetuities is perhaps 
fixed for a very convenient period, it operates sometimes with 
great severity, making it almost a matter for regret that it is not 
regulated by actual rather than by possible events. This is shown 
in the above-mentioned case of Lett v. Randall. There a testator, 
devised the residue of his property unto and among all and every 
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his child or children who might be living at the time of his de- 
cease, share and share alike, for and during the term of their na- 
tural lives; and in case any of his said children, being daughters, 
should marry, and should happen to depart this life in the life ot 
her or their husbands, then he directed that that part or parts, 
share or shares, of her or them so dying, should go to her or their 
respective husband or husbands, for his or their natural life or 
lives ; and from and after his or their decease, then to be equally 
divided amongst all and every the child and children of his said 
daughter and daughters then living, share and share alike. And 
in default of any such child or children, then over, it was held 
by Vice-Chancellor Stuart, that the gift to the children of a 
daughter was too remote, inasmuch as it was only to take effect 
after the death of her husband, who might not necessarily be in 
esse at the death of the testator. " The testator/' said his Honour, 
" wished that the husbands of any of his daughters should have a 
life estate. That intention, unfortunately, is so clearly expressed, 
that it would include any person, being a husband, who might 
happen not to be born at the testator's death. That being so, if 
in the rest of his language he has given to children of the daugh- 
ter an interest in the property in such terms as that, before any 
child took a vested interest it was necessary that such child should 
survive the husband ; the rules adopted by this court, upon very 
wise principles, would oblige me to hold that an interest so given 
to a child, or class of children so described, would be too remote/' 



15. Jennings v. Baddeley. 3 Kay and J., 78. 

Partnership— Dissolution of— Concern not capable of being Worked profitably. 

It was held in this case by Sir W. Page Wood, V.C., that a 
partnership in working a mine ought to be dissolved upon its ap- 
pearing that it could not be carried on at a profit. " li" said his 
Honour, " this concern cannot be worked at a profit, I consider 
the case as falling within the authority of Baring v. Dix (I Cox, 
213), and Bailey v. Ford (13 Sim., 495), and indeed it would al- 
most seem that nothing more than common-sense is required to 
lead to the conclusion that, in a common case of partnership, 
formed, as all partnerships must be, for the purpose of an effectual 
working at a profit, you cannot force the partners to continue the 
co-partnership, when it is clearly made out that the business is no 
longer capable of being carried on at a profit The question, 
whether or not the concern is embarrassed, cannot make any dif- 
ference. That may depend on whether one of the partners is 
rich, as is the case here. The real question is whether, in a fair 
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mode of proceeding, each partner contributing his usual share to 
the capital of the concern, the matter can be worked so as to en- 
able the concern to go on with the object which both parties have 
in view" — (See also Harrison v. Tenant, 21 Beav., 482.) 



16. Vance v. The East Lancashire Railway Company. 

3 Kay and Johns., 50. 

Partnership Funds — Misapplication of— -Application for New Act. 

Nothing can be clearer than the principle, that the funds of a 
partnership ought not to be appropriated by the managing partners 
to any other than partnership purposes. Thus when the directors 
of a railway company, in accordance with the Wharncliffe order 
(requiring the consent of three-fifths of the shareholders present 
at a meeting), having applied to parliament for an extended line, 
and for an extension of their powers, an injunction was granted 
by Sir W. Page Wood, V.C., restraining them from defraying the 
expenses of such application out of the assets of the company, and 
from issuing new shares purporting to be shares in the company, 
except for the purposes and under the powers of existing acts. 
" It was contended/' said his Honour, " that if it were once admit- 
ted that the directors had power to come to Parliament for the 
act, all powers incidental to that must be inferred. It is quite 
clear that this is too large an inference; for instance, one of 
the most necessary consequences of applying for an act, viz., the 
incurring expense, is just what this Court will not permit. If 
they apply to parliament for an act, the Court will not prevent 
them from so doing on the ground of dissenting shareholders 
objecting to it ; but they are not permitted to apply any portion 
of the funds towards any part of the expenses necessary for this 
new purpose. They cannot divert the funds to any purpose other 
than those sanctioned by the existing act of the corporation/ 



» 



17. Colyer v. Finch. 5 H. L. Cas., 905. 

Purchaser for Value without Notice — Legal Ownership immaterial. 

The principle on which a court of equity protects a purchaser for 
valuable consideration without notice, is not confined to the case of 
a purchaser for valuable consideration who has got the legal estate. 
I have more than once had occasion to consider that question, and 
it has always appeared to me that the principle on which the Court 
protects a purchaser for valuable consideration without notice, is 
wholly regardless of what estate he has. It may be that he has 
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not the legal estate, but that will he quite unimportant as to a 
court of equity interfering or refusing to intefere."—- Per Lord 
Cranworth, C. 



18. Bell's Case. 22 Beav., 40. 

Public Companies-^Pereons becoming Shareholders by False Representation, 

how far Liable for Debts of Company. 

" Where certain persons set a project on foot, and by fraudulent 
misrepresentations a number of persons are induced to become 
shareholders, and incur liabilities, there, as between those who are 
equally innocent shareholders, all are liable to contribute towards 
payment of the debts of the concern ; that is, they are all liable, 
and their equity lies against those who made such misrepresenta- 
tions. But it is a new proposition to me, and I think no authority 
can be found which establishes, that persons taking shares are 
liable in such a case as this ; viz., where a company, having been 
formed bona fide to carry into effect a particular project, and it 
has become obvious from the existence of debts and the absence 
of funds that the project will not succeed, and the company is in 
such a situation that it cannot carry on its affairs, and that no 
intention of attempting to do so remains ; but the only question 
is, what is the amount of the liabilities of the company, and how 
they are to be discharged ? and that in this state of circumstances, 
the directors, with a view of relieving themselves and the other 
shareholders from those liabilities, and to get other persons to 
participate in them, issue representations which they know to be 
false, in order to induce other persons to become shareholders, 
not for the purpose of carrying on the concern, but really for the 
purpose of paying a portion of their debts. I am of opinion that 
persons becoming shareholders under such circumstances cannot 
be compelled to contribute." — Per Sir P. Romilly, M.R ; see also 
Holt's case (22 Beav., 48, 53). 

19. In re Saunders' Trust. 3 Kay and Johns., 152. 

Settlement— Construction of word " Unmarried" —Distinction in Cases of 

Wills. J 

In a marriage settlement, a fund was settled upon the wife and 
husband successively for life, and after the decease of the survivor, 
upon trust for the children of the marriage, and if there was no 
child, " in trust for the person or persons who, at the time of the 
decease of the survivor of the husband and wife, would have been 
entitled to the personal estate and effects of the wife, in case she 
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had died intestate and unmarried*" The husband died without 
issue, and his widow married again, and died, leaving her second 
husband and two children by him. 

It was held by Sir W. Page Wood, V. C, disapproving of the 
dictum of Sir L. Shad well, in Smith*. Smith (12 Sim., 326, 327), 
that the expression, in case she had died intestate and unmarried, 
was to be construed as meaning " in case she had died intestate, 
and a widow;" and accordingly the children by the second 
marriage were entitled, and not the persons who would have 
been next of kin of the wife if she had not had any children. 
His Honour made the following useful remarks upon the different 
construction which the words in question might reasonably receive 
in wills and settlements : — " In the case of a will, where a legacy 
is given by will to a daughter, who, at the date of the will, has 
never been married, and the gift is made to be conditional upon 
the legatee being * unmarried ' at a given time, there it may well 
be that the testator is looking to the then condition and status of 
the legatee as a person who has never been married, and foreseeing 
the circumstances in which she will stand if that status and con- 
dition continue, and intends the bequest to be conditional upon 
her continuing in that status or condition. In such case, the word 
' unmarried * would rightly be construed to mean € a spinster/ 
and not a widow. — See in re Thistlethwayte's Trust (1 Jur., N. S., 
881). 

" On the other hand, in a settlement where property has been 
settled, in the event of the wife dying in the lifetime of her hus- 
band, upon trust for the persons who at her death would have 
been entitled to her personal estate in case she had died intes- 
tate and ' unmarried,' or c without being married/ there being no 
provision for the children who eventually survive her, it is clear 
that the motive is not to prevent her marrying again in the 
event of her surviving her husband, but simply to exclude her 
husband, in the event of his proving the survivor, from claiming 
any part of her personal estate. In such a case, the expressions 
' unmarried/ or ' without being married/ would be held to mean 
' without having a husband at the time of her death/ not ' with- 
out ever having had a husband/ ' a widow' and not ' a spinster ;' 
and children surviving their mother would be entitled." 

20. Browne v. Maunsell. 5 Ir. Ch. Eep., 351. 

Trustee and Cestui que Trust — How far Cestui que Trust concurring in 

Breach of Trust liable. 

The trustee of a marriage settlement, at the request of a cestui 
que, sold out some stock, in which the cestui que trust had a limited 
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interest, and lent the proceeds upon the security of a bond — an 
investment not authorized by the settlement. The trust fund was 
lost It was held by the Lord Chancellor of Ireland, that in the 
absence of a special contract the trustee could only claim to be 
indemnified so far as the cestui que trust's interest in the trust 
fund extended. "All the cases/' said his lordship, "since Traf- 
ford v, Boehm (3 Atk., 440), go on the principle of the cestui que 
trust being liable to the extent of the particular interest which 
he took under the deed creating the trust, holding that such an 
interest, and such an interest alone, was liable to make good the 
loss. That doctrine is founded, however, on a different principle, 
viz., that the cestui que trust, who had concurred in the misappli- 
cation, would have no right to institute proceedings against the 
trustee, and that the court would therefore not enforce against 
the trustee any equity in his favour, though at the suit of other 
persons." His lordship having examined a copy of the decree in 
Trafford v. Boehm, considered that it was uncertain whether it 
had laid down the proposition that a cestui que trust is bound to 
make good to the trustee every loss occasioned by an investment 
made with his privity — if it does so, it must now be considered 
as overruled/' 



21. Sugden V. Ceossland. 3 Sm. and Gift, 192. 

Trustee must not profit by Trust, Sale of Trusteeship. 

It is a rule almost invariably acted upon by courts of equity, 
that a trustee or person in any fiduciary situation shall not derive 
any profit from his trust This rule received a rather singular 
illustration in the above-mentioned case. Horsfield, a trustee, in 
consideration of £75, appointed another person to be trustee in 
his place, and conveyed the trust property to him. " It is a well- 
settled principle," said Sir J. Stuart, V. C, " that if a trustee 
make a profit of his trusteeship, it shall enure to the benefit of his 
cestui que trusts. Though there is some peculiarity in the case, 
there does not seem to be any difference in principle whether the 
trustees derived the profit by means of the trust property y or from 
the office itself I shall therefore direct that the £75 be repaid 
by Horsfield, and dealt with as part of the assets, and further de- 
clare the deed to be void, so that no reconveyance will be neces- 
sary. 
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22. Lovett v. Lovett. 3 Kay and Johns., 1. 

WUl — Bill to establish by a Devisee against Devisee under Prior Will— Issue 

Devisavit vel Non, 

A devisee is entitled to have the will under which he claims 
established, and his title quieted not only against the heir, but 
against all persons setting up adverse rights ; it was held therefore 
by Sir W. Page Wood in the above-mentioned case, that a devisee 
was entitled to have the will under which he claimed established, 
against a devisee claiming under a prior will, but that the latter, 
having shown by evidence that he had prima facie grounds for 
disputing the validity of the last will on account of the alleged 
insanity of the testator, he was entitled to have the question 
tried by an issue devisavit vel non. "I will make," said his 
Honour, " one observation as to the alleged paucity of evidence. 
I think the defendants are to be commended (and I said the 
same in the case of Hopwood v. The Earl of Derby (1E.& J., 255), 
when observations were made about evidence not being brought 
forward) for not going into much detail of evidence, when it is 
perfectly clear that this court will not, except in a case beyond all 
possibility of doubt, and where nothing but vexation can ensue, 
refuse to a party the trial of a case at law/' 



>t 



n.— POINTS DETERMINED IN THE COURTS OF 

COMMON LAW. 



By Alexander Pulling, Esq., Barrister-at-Law. 



COURTS. REPORTS. 

Queen'a^Bench 6 Ellis and BL, Part 2. * 

Common Bench .... 1 Common Bench, N.S., Parts 1 & 2. 

Exchequer 1 HurlstoneandNorman,Parta3&4. 

1. Agent— Remuneration where Authority capriciously Revoked, after 
Work commenced on Agreed Commission. 2. Attorney— Bill of Costs, when 
Taxable in Common Law Court. 3. Attorney— Extortion by Clerk— Liabi- 
lity of Master. 4. Bill of Exchange— Indemnity where Action brought on 
Bill alleged to have been Lost. 5. Bond— Payment by Solicitor of Obligor 
without his Knowledge— Liability of Obligor to Pledgee of Bond. 6. Bribery 
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—Corrupt Practices Act — Payment of Voter's Travelling Expenses. 7. 
Carrier — Non-Compliance with Printed Terms — Passenger delayed thereby 

Measure of Damages. 8. Corporation — Obligation of Parol Contracts on 

Trading Corporation. 9. Costs — Action under £20 — Judgment by Default 
where there is Concurrent Jurisdiction. 10. County Court — Costs where 
Title to Land in Question. 11. Delivery Order — Title of Pledgee from 
Holder obtaining Possession by Fraudulent Representation. 12. Innkeeper 

Lien — Goods brought by a Guest, but belonging to Third Person. 13. Joint 

Stock Company — Scire facias — Pleading to. 14. Joint Stock Company — 
Bill of Exchange drawn contrary to Provisions of Deed of Settlement. 
15. Mandamus, when available under Common Law Procedure Act, 1854, 
sec. 68. 16 Money paid under Mistake of Facts — where Recoverable — 
Disputed Title — Equitable Right— Set-off. 17. Mortgagor and Mortgagee 
— Solicitor acting for both Parties — Fraudulent Receipt by him of part of 
Principal — Liability of Mortgagor. 18. Parliament — Qualification of Voter. 
19. Pleading — Detinue — Payment into Court in Satisfaction. 20. Ship — 
Liability of Shippers of Goods of a Dangerous Character. 21. Statute of 
Limitations — Fraudulent Concealment of Cause of Action till Six Years had 
elapsed — Equitable Replication. 22. Watercourse — Right to Flow off Water 
from Spring Head. 



1. Prickett v. Badger 1 Com. Bench Rep., N.S., 296. 

Agent — Remuneration where Authority capriciously Revoked, after Work commenced 

on Agreed Commission. 

The plaintiff was employed, for an agreed commission, to sell 
land at a given price for the defendant, and succeeded in finding 
a purchaser, but the defendant subsequently rescinded his autho- 
rity, on the ground that he had no title to sell 

The Court of Common Pleas held that, under these circum- 
stances, the plaintiff was entitled to sue for a reasonable remune- 
ration for his work and labour, and was not bound to resort to a 
special action for the wrongful withdrawal of the authority; that 
in such a case a contract to pay what is reasonable is implied by 
law, and is not a question for the jury. 



2. Cowdell v. Neale. 1 Com. Bench, N.S., 332. 

Attorney — Bill of Costs, when Tenable in Common Law Court, 

This was an action on an attorney's bill, containing charges 
for attendance to procure bail, for a person committed by 
a single magistrate for a breach of the peace. The bill had 
been delivered more than twelve months before action brought, 
but, notwithstanding, an order to refer to taxation was made by 
Mr. Justice Willes. The Court of Common Pleas set aside this 
order, holding that the merely bringing the action gave the Court 
no jurisdiction to make the order, without special circumstances, 
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within the meaning of the 37th section of the 627 Vict c. 73. 
The Court doubted also whether business transacted before a 
single magistrate was business transacted in a Court, within the 
meaning of that section. 

3. Eyre ex Parte. 1 Com. Bench, N.S., 151. 

Attorney— Extortion. 

Upon a nlle, calling upon an attorney to answer matters, the 
charge against him being that he had recovered from a defendant 
an excessive sum for costs, upon a false statement that judgment 
had been signed and execution issued, when in fact no judg- 
ment had been signed — it appearing that the attorney himself 
had no personal knowledge of the matter, the Court of Com- 
mon Pleas discharged the rule, but ordered him to refund the 
overcharge, and pay the costs of the application. 

4. Aranguren v. Scolfield. 1 H. & N., 494. 

BUI of Exchange— Indemnity where Action brought, or BUI alleged to hate 

been Lost, 

The defendants, who were sued as acceptors of a bill of ex- 
change, alleged to have been lost before it became due, offered 
to pay the amount on receiving an indemnity against the claim 
of any other person on the bill. This being refused, a sum- 
mons was taken out, and an order made by Mr. Justice Crowder, 
that the defendants, undertaking to pay the plaintiff, should give 
him an indemnity to the satisfaction of the suitor. 

The Court of Exchequer set aside this order, on the ground 
that there was no common law power to compel a plaintiff to 
give such an indemnity ; and the 87th section of the Common 
Law Procedure Act of 1854, only provided for an indemnity 
in case of an application, on the plaintiffs part, to prevent the 
defendant setting up the loss of the bill by way of defence. 

%* Formerly, the owner of a lost bill was obliged to resort to 
a Court of Equity to obtain a new bill, or payment, on giving 
an indemnity, see 9 & 10 W. III. c. 17, sec. 3; Walmsley v. 
Child, 1 Ves-sen. sec. 346. The 87th section of the Law of Com- 
mon Procedure Act confers this power now on courts of common 
. law ; but if the defendant wishes to insist on an indemnity, it 
would now be the proper course to defend the action, and set up 
the loss of the bill, so as to drive the plaintiff to apply to the 
Court 
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5. Lucas v. Wilkinson. 1 H. & N., 420. 

Bond — Payment by Solicitor of Obligor without his Knowledge — Liability of Obligor 

to Pledgee of Bond. 

The plaintiff, at the request of Morris, her solicitor, lent to the 
defendant «£ > 200 on the security of his bond. Morris was also 
the solicitor of the defendant, and was accustomed to receive his 
rents and make payments on his account. 

The plaintiff applied to Morris for payment of the bond. 
Morris, who was then indebted to the defendant, borrowed the 
amount from a bank, with whom he deposited the bond as a se- 
curity, and with the money so borrowed paid the bond. The 
defendant had no knowledge of this transaction. 

Morris afterwards died insolvent, and the bank sued the de- 
fendant on the bond in the name of the plaintiff. 

The Court of Exchequer held that there was no payment of the 
bond by the defendant, Mr. Baron Bramwell intimating that the 
bond was not discharged, since the payment was not made by 
the obligor, or any person authorized by him. 



6. Coopeb v. Slade. 6 Ell. & BL, 447. 

Bribery — Corrupt Practices Act — Payment of Voter's Travelling Expenses. 

In an action against the defendant for penalties under the 
Corrupt Practices Prevention Act, 1854 (17 and 18 Vic., c. 102), 
a [verdict was found for the plaintiff, and a bill of excep- 
tions was tendered. The evidence set out shewed that Mr. 
Slade was a candidate at the contested election for Cambridge in 
1854, and had sanctioned the promise of the payment of the rail- 
way expenses of an out-voter who voted for him, and subsequently 
sanctioned the actual payment of such voter's expenses. 

The Court of Exchequer Chamber awarded a venire de novo, 
holding that a promise to pay travelling expenses, conditional on 
the voter voting in a particular manner, was an offence within the 
act ; and that actual payment, in pursuance of such a promise to 
pay, was corrupt, and an offence within the act ; but that pay- 
ment of such expenses without any such condition, was not il- 
legal ; and that there was in this case no evidence to go to the 
jury that the defendant authorized a promise to pay the expenses 
of those out- voters only who should vote for him. 
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7. Hamlin v. Great Northern Railway Company. 

1 H. & N., 40& 

Carrier — Non-Compliance with Printed^ Term— Passenger delayed thereby — * 

Measure of Damages. 

The two o'clock London train on the defendants' railway, was ad- 
vertised in the time-bills to reach Hull the same evening. The 
plaintiff a tradesman, intending to reach Driffield on business, 
took a ticket to go by that train ; but, having travelled as far as 
Great Grimsby, he discovered there would be no train or any 
public conveyance to Hull till the next day. He was in conse- 
quence induced to stay at Grimsby all night, and proceed by train 
to Hull the next day. By this delay he failed to keep several 
business appointments, and was delayed many days more on his 
journey than he would otherwise have been. 

The Court of Exchequer held that he was not entitled to re- 
cover any thing more than nominal damages, in addition to his 
railway fare from Grimsby to Hull, and perhaps the cost of his 
bed, though he would have been entitled to have completed the 
journey to Hull immediately at the expense of the defendants. 



8. Renter v. Electric Telegraph Co. 6 Ell. & Bl., 341. 

. Corporation — Obligation of Parol Contracts on Trading Corporation. 

The defendants were incorporated by royal charter for trading 
purposes. By the deed of settlement, the directors were to manage 
the business of the company ; but all contracts above a certain 
value were to be signed by at least three individual directors, or 
sealed with the seal of the company, under the authority of a 
special meeting. 

Plaintiff sued the company on an agreement above the^pre- 
scribed value. It was within the scope of the company's business, 
and was made by parol with the chairman, who, with his own 
hand, entered a memorandum of it in the minute-book of the 
company. It was recognised in correspondence with the secre- 
tary: plaintiff did work under it, and received payments by 
cheques for it. These payments passed into the accounts of the 
company, and were audited and allowed ; but there never was 
any contract signed by three directors, or under the seal of the 
company. 

On a case stating these facts, with power to draw inferences of 
fact, the Court of Exchequer held that the contract was ratified, 
if not authorized, by the company, and binding. 
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9. Heard v. Edey. 1 H. & N., 716. 

Costs— Action under £20— Judgment by Default where there is Concurrent Judgment. 

The plaintiff having recovered judgment by default on a bill 
of exchange for £5, Baron Martin made an order to give the 
plaintiff costs, on an affidavit that the plaintiff resided more 
than twenty miles from the defendant. The Court of Exchequer 
held the order good, and that under the 19 & 20 Vic, c. 108, s. 
30, it is not discretionary, but imperative, on the court or a judge 
to give the plaintiff costs when the superior and inferior court 
have concurrent jurisdiction. 



10. Lawford v. Partridge. 1 H. & N., 621. 

County Court — Costs where Title to Land in Question. 

This was a motion for a prohibition to the County Court judge 
of Bedfordshire. The plaint was for a trespass on the plaintiff's 
field. After various proceedings and expenses incurred, the de- 
fendants, by their counsel, claimed title to the field, and the 
judge refused to proceed further, but awarded the defendants 
£8 : 15 : 3 for costs, and an order was drawn up as for a nonsuit. 

The Court of Exchequer held that, inasmuch as by the 9 and 
10 Vict., c. 95, s. 58, the County Court judge had no cognizance 
over the case, he had no jurisdiction to award costs. 



11. Kingsford v. Merry. 1 H. & N., 503. 

Delivery Order— Tide of Pledgee from Holder obtaining Possession by Fraudulent 

Representation. 

This was an action of trover for three tons of tartaric acid. 
The plaintiffs were manufacturing chemists, and in April, 1853, 
Jones & Co., as brokers, sold for them two tons of the acid, to be 
delivered in November. In October, Gray & Co., as brokers, sold 
for the plaintiffe two tons more of the acid, to be delivered also in 
November. The brokers respectively sent to the plaintifls sold 
notes, not disclosing the principal In November, the invoices 
were sent to the brokers in the usual course, and soon afterwards 
delivery orders for three tons of the acid were left with the plaintiffs 
by the clerk of one Anderson, viz., the first signed Jones & Co., 
for delivery of one ton to Mr. Thomas Broom hall, and endorsed 
by Broomhall, "Deliver to my order;" the other signed Gray 
& Co., for delivery of two tons to Broomhall, endorsed by Broom- 
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hall, " Deliver to W. Leask. John Ellis." " Delirer at Custom- 
house Quay, to my sub-order. W. Leask" 

Leask was a broker, and Anderson induced him to purchase 
the acid for him on a false representation that he was acting for 
Van Notten & Co., and subsequently obtained from Leask the 
delivery orders, endorsed as above, on the pretence of inspecting 
the acid. Anderson was never authorized to take possession of 
the acid ; but stated to the plaintiffs that he had purchased the 
acid off Leask, and requested them to deliver it to him. The 
plaintiffs, deceived by Anderson's representations, gave him a 
delivery order, and the acid was transferred into his own name, 
and he thus obtained warrants, and pledged the acid with the de- 
fendant for a bona fide advance. 

The Court of Exchequer Chamber held (reversing the judg- 
ment of the Court of Exchequer), that under these circumstances 
the relation of vendor and vendee did not subsist between the 
plaintiffs and Anderson, and that the property on the acid did 
not pass to Anderson ; and that mere possession, with no further 
indicia of title than the delivery order, was not sufficient to entitle 
the defendant, though a bona fide pawnee, to resist the plaintiffs 
claim in an action of trover. 

12. Snead v. Watkins. 1 Com. Bench, N.S., 267. 

Innkeeper — Lien— Good* brought by a Que$t t but belonging to Third Person. 

One Hulme, who had formerly been clerk to the plaintiff, an 
attorney, was subpoenaed as a witness in an action brought by the 
plaintiff to recover the amount of bill of costs. Hulme put up 
at a public-house of entertainment at Westminster, kept by the 
defendant, bringing with him a bag containing, amongst other 
things, a letter-book belonging to the plaintiff; Whilst at the 
defendant's house, Hulme became indebted to the defendant for 
lodging and refreshments, and quitted without paying his bill, 
leaving behind him the bag with the letter-book, which the de- 
fendant refused to deliver up to the plaintiff on demand, claiming 
a lien on the bill against Hulme. 

The Court of Exchequer held that the claim of lien was valid. 

13. Peddell v. Gwyn. 1 H. & N., 590. 

Joint Stock Company — Scire Facias — Pleading to. 

This was a scire facias against the defendant, a shareholder 
in the Sea, Fire, and Life Assurance Company, to enforce a judg- 
ment recorded against w that A company (completely neglected) on a 

vol. m. no. v. N 
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bill of exchange, accepted by two of the directors in the form 
prescribed by the 7 & 8 Via c. 110, s. 45. The defendant, after 
setting out the record in the action, which shewed these facts on 
the face of it, pleaded that a claim in the Company's deed of 
settlement only authorized the directors to accept bills binding 
the shareholders to the extent of their shares, and that the de- 
fendant had paid up his shares. 

The Court of Exchequer, on demurrer to this plea, held it bad, 
ruling, in conformity with Bradley v. Eyre (11 M & W., 932), 
that the defendant could not plead to a scire facias any matter 
which might have been set up as a defence to the original ac- 
tion. 



1 4. Gordon v. Sea, Fire, Life Assurance Society. 

1 H. & N., 599. 

Joint Stotk Company — Bill of Exchange drawn Contrary to Provisions of Deed of 

Settlement, 

This was an action on a bill of exchange, drawn by the agent 
of the defendants, accepted by two of the directors, and counter- 
signed by the secretary, according to 7 & 8 Vic, c. 110, s. 45. 
The defendants having traversed, the drawing and accepting relied 
on the 44th clause of their deed of settlement, which required 
all bills to be made, if indorsed and accepted, so as to be binding 
on the company, and on the shareholders to the extent of their 
shares. 

The Court of Exchequer held, on a matter for a new trial, that, 
as the bill was drawn and accepted in conformity with the general 
law, the special provisions of the deed of settlement could not 
be deemed to affect the question, and gave judgment for the 
plaintiff. 



15. Benson v. Paull. 6 Ell. & BL, Q. B. Rep., 273. 

Mandamus — When available under Common Law Procedure Act, 1854, sec. 68. 

The declaration stated that the plaintiff agreed to grant the 
lease of a house to the defendant, and that the defendant agreed 
to accept such a lease, and that the lease and counterpart should 
be prepared at the defendant's expense, and presented within 
three months. The declaration concluded with a claim of a writ 
of mandamus, to enforce this contract. The defendant having 
demurred to this, the Court of Queen's Bench held that the man- 
damus could not be granted, the Common Law Procedure Act 
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applying only to the fulfilment of such duties as might be en- 
forced by the prerogative writ of mandamus, and not to the 
specific performance of contracts. 

16. Barber v. Brown. 1 Com. Bench, N. S., 121. 

Money Paid undtr Mistake of Facts — where Recoverable — Disputed Title — Equitable 

Bight—Set off. 

In 1811, William Lingham, being possessed of certain premises 
under leases, which would expire at Midsummer 1854, granted 
to Thackeray and Yarnold, respectively, an annuity of £222 : 4 : 5, 
for three lives, to secure which he granted to each of them an under- 
lease of the same premises for forty-three years, if the lives, or 
the survivor of them, should so long endure. 

In 1827, the premises in the annuity-deeds mentioned, were 
assigned to the plaintiff for the residue of the terms granted to 
Mr. Lingham, subject to the annuities to Thackeray and Yarnold, 
and to the under-leases for securing the same. 

In 1825, Thackery and Yarnold were let into possession of the 
premises so under-let to them ; and, in 1830, the plaintiff became 
tenant to them of part of the premises at the rent of £550, pay- 
able to them in equal moietiea 

Thackeray, the last survivor of the cestuis que-vie in the 
annuity-deed, died in 1851 ; and from the time of his death, 
down to the time of the expiration of the leases granted to 
Lingham, one William Ellias, as their agent, applied for and re- 
ceived the rent of d^oSO from the plaintiff, for them and the 
representative of Yarnold, and accounted for a moiety to each 
of them, deducting certain payments thereout, in respect of 
ground-rent, rates, taxes, insurance, repairs, and commission. 

The Court of Common Pleas held, that the plaintiff was en- 
titled, in an action for money had and received, to recover back 
the sums so paid by him, under the mistaken impression that 
the right to receive them still continued, deducting only the sums 
paid by the agent in respect of ground-rent, rates, and taxes. 

17. Kent v. Thomas. 1 H. & N., 473. 

Mortgagor and Mortgagee — Solicitor acting for both Parties— Fraudulent Receipt by 

him of part of Principal— Liability of Mortgagor. 

This was an action of covenant by a mortgagee against a 
mortgagor for i?4000, to which he pleaded as to £2000 and in- 
terest payment. One Porter, a solicitor employed both by the 
mortgagor and mortgagee, received the interest on the mortgage 
debt regularly. After a time, he fraudulently obtained from the 
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mortgagor a portion of the principal At first the mortgagee 
received his interest regularly from Porter at his office ; but, ulti- 
mately, Porter allowed the interest to fall into arrear, till a large 
sum became due to the mortgagee. During this time the mort- 
gagee made no application to the mortgagor about the irregularity 
in payment. In September, 1853, the mortgagor paid the mort- 
gagee i?43 : 13 : 9 as a half-year's interest on the principal re- 
maining due ; that led to an explanation, and the discovery of 
the fraudulent receipt of the principal by Porter. The mortgagee 
did not repudiate the payment at the time. On 24th of February, 
the mortgagor wrote to inquire in what way he should pay the 
half-year's interest just due, expressing his fears that Porter would 
not be able to make good his defalcations to the mortgagee. On 
the 26th, the mortgagee wrote requesting payment by check ; and 
on the 4th of March the mortgagee again wrote, saying that he 
believed that Porter was hopelessly involved, and suggesting that 
the loss should be divided between them. 

The Court of Exchequer held that Porter was the agent of the 
mortgagee to receive the interest, but not the principal ; and that, 
in order to bind the mortgagee by the acts of Porter in receiving 
the principal, it was necessary to show either that what he did 
was with the intention of adopting the acts of Porter, or that the 
position of the mortgagor was altered. 

18. De Boinville, App. ; Arnold, Resp. 1 Com. B., N.S., 3. 

Parliament — Qualification of Voter — Serjeants at Mace of a Borough, not within the 

Prohibition of 19 $ 20 Vic., c. 69, *. 9. 

In this it was decided by the Court of Common Pleas, in a re- 
gistration appeal, that Serjeants at mace appointed by the cor- 
poration of Hereford, under the provisions of its charter, with a 
salary paid by the treasurer out of the fund of the corporation, 
are not " constables appointed for the borough under the 5 & 6 
W. IV., c. 76," so as to be prohibited from voting in the election 
of members of parliament by the 19 & 20 Vic, c. 69, s. 9, al- 
though their original appointment took place subsequently to the 
passing of the first-mentioned statute. 

19. Allan v. Dun. 1 H. & N., 572. 

Pleading — Detinue — Payment into Court in Satisfaction. 

The declaration was in detinue. The defendant pleaded pay- 
ment into court of £8, and that the same was enough to satisfy 
the plaintiff's claim. The plaintiff demurred, and the Court of 
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* 

Exchequer held the plea bad, notwithstanding the 70th section 
of the Common Law Procedure Act, 1852, inasmuch as it deprived 
the plaintiff of his right to recover the goods in specie if he could 
get them. 

20. Brass v. Maitland. 6 E1L & BL, 470. 

Ship — Liability of Shippers of Goods of a Dangerous Character. 

The first count of the declaration complained that plaintifis 
were owners of a general ship ; that defendants caused a corro- 
sive substance to be packed in casks, and delivered to plaintiffs as 
easks of bleaching powder, to be carried in the ship ; that plain- 
tiffs and their agents were ignorant that bleaching powder con- 
tained a corrosive substance, and the casks outwardly appeared 
to be sufficient. But that the casks were insufficient, and the 
contents so improperly packed, that the corrosive contents escaped 
and destroyed the cargo. 

The second count complained that defendants shipped a dan- 
gerous article, knowing it to be such, without notice of its 
danger ; and the plaintiffs, without knowledge of its dangerous 
nature, received it, and stowed it in the hold, where it did mis- 
chief. The defendant pleaded inter alia to so much of the first 
count as relates to the insufficiency of the packages : that defen- 
dants purchased the goods ready packed from third persons 
named, and were not themselves, or by their servants, guilty of 
negligence. Fourthly, to first count : that the persons em- 
ployed on the ship knew, and had the means of judging, of the 
sufficiency of the casks. Tenthly, to the second count : that the 
master of the ship knew, or had the means of knowing, the dan- 
gerous nature of the goods. On demurrer to these pleas, it was 
held in the Court of Queen's Bench, by Lord Campbell, C. J., 
and Wightman, J., that there is an implied undertaking on 
the part of shippers of goods on board a general ship, that 
they will not deliver, to be carried on the voyage, packages of a 
dangerous nature, which those employed on behalf of the ship- 
owner may not, on inspection, be reasonably expected to know 
to be of a dangerous nature, without giving notice. That, con- 
sequently, both counts were good, and the third plea bad. 

But that the fourth and tenth pleas, which they construed to 
amount to an allegation of facts equivalent to notice, were good. 
It was held by Crompton, J., that the implied undertaking of the 
shipper did not extend beyond an obligation to take proper care 
not to deliver dangerous goods without notice : and that on the 
first count and third plea, taken together, the defendants ap- 
peared to be innocent shippers of goods, dangerous in fact, but 
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without any negligence on their part ; and that, therefore, the 
defendants should have judgment on the third plea. He agreed 
with the rest of the Court, that the fourth plea was good, and 
the second count good ; but he construed the tenth plea as not 
amounting to an allegation of notice, and therefore held it bad. 

21. Hunter v. Gibbons. 1 H. & N., 459. 

Statute of Limitations — Fraudulent Concealment of Cause of Action till the Six Years 

had elapsed — Equitable Replication. 

The plaintiff sued the defendant in trespass for making exca- 
vations under his land, and taking away coal, &a, and also work- 
ing the defendant's own coal-mines, so as to injure the adjacent 
land of the plaintiff The defendant pleaded the statute of limi- 
tations, and the plaintiff applied to the Court of Exchequer for 
leave to reply, that the trespass in question, and the working of 
the coal-mines, &c, by the defendant, were effected by clandes- 
tine means, and that the plaintiff only discovered the fraud within 
six years. 

The Court refused to sanction such a replication, the title to 
equitable relief not being so clear as to justify the Court, under 
the 85th section of the Common Law Procedure Act, in treating 
the facts alleged as avoiding the plea on equitable grounds. 

22. Dutton v. Guardians of Clutton Union. 

] H. & N., 627. 

Watercourse — Right to Flow of Water from Spring Head, 

The plaintiffs mill was situated on a stream partly supplied 
through a natural channel from " The Red House Spring," rising 
in a field belonging to Captain Scobell. The defendants, in order 
to obtain a supply of water for the Union Workhouse, which was 
about a mile from this field, took from Captain Scobell a grant of 
the use of the spring, and constructed works in the field so as to 
cut off the water at its source before it came to the surface, and 
receive it into a deep tank for supplying the workhouse water- 
pipes. The stream that served the plaintiffs mill was by this 
means greatly diminished in force, and the Court of Exchequer 
unanimously held that this was a wrongful act on the defendants' 
part, and that the plaintiff was entitled to recover damages. 
Baron Martin observed, " the owners of lands adjoining a stream 
have a natural right to the use of the water of it. A river begins 
at its source — when it comes to the surface; and the owner of 
the land on Which it rises cannot monopolize all the water at the 
source, so as to prevent it reaching the lands of other proprietors 
lower down." 
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[*** AD Law Books and works of interest to the Legal Profession, for- 
warded to the Editor of the Law Magazine and Law Review, will be 
noticed — either shortly, or at length — in its pages.] 

The English Constitution in the Reign of King Charles II. By Andrew 
Amos, Esq., Downing Professor of Law in the University of Cam- 
bridge, and late Member of the Supreme Council of India. London : 
Stevens and Norton, 1857. 

We have read this volume with much interest, and strongly recommend 
it to the student anxious to obtain a clear insight into the state of our law 
and constitution during the reign of Charles II. We have often wished 
that a well-considered and epitomised selection of the State Trials was 
at hand for use and reference. To the student such a work — which might, 
as we think, be readily brought within reasonable compass — would be 
invaluable ; by the historian, the country gentleman, and the man of 
letters, it would, we conceive, be constantly in requisition. The State 
Trials themselves, as exhibited in Mr. Howell's series, are not attractive 
to the reader — they combine gems it is true of scarcely estimable price ; 
but they also contain a vast amount of dross and drivelling, amidst which 
the uninitiated must search — sometimes it may be laboriously and vainly — 
for what they want. Hence we feel grateful to those who, in regard to 
particular portions of history, go far towards supplying that which we 
have long deemed to be a desideratum. Mr. Amos has here presented 
the leading maxims of constitutional law in clear and forcible language 
to his readers, and illustrated them appositely and well. 

Vocal Gymnastics ; or, a Guide for Stammerers and for Public Speakers. 
By G. F. Urling. London: Churchill, 1857. 

This is a sensibly written and useful little volume ; having examined it 
with much care, we can confidently recommend it to those whose articu- 
lation or pronunciation is defective. 

Judicial Appointments ; a Letter to the Right Hon. Baron Cran worth, 
Lord High Chancellor. London : Bosworth and Harrison, 1857. 

This pamphlet is put forth in advocacy of the claims of the County 
Court Judges to some higher preferment, in recompense of their very 
arduous and useful services, than they have hitherto been thought 
worthy to obtain. Its author contends that vacancies in the Judicial 
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Bench at Westminster may not inadequately be filled by translation 
from the local courts. With this view, which we have reason to know 
is entertained by some of the most eminent and highly-gifted members 
of the profession, we confess ourselves disposed wholly to concur. Not 
merely do we conceive that some considerable extension should be given 
to the jurisdiction of the County Courts, but we also think that, instead 
of being * shelved ' without hope of progress or advance, as they now 
are, to County Court Judges should be held forth a fair and reasonable 
prospect of promotion to offices of greater dignity and emolument The 
system of local courts is yet undeniably in its infancy. That it has 
taken a firm root amongst us is indisputable. That it is favoured by 
the strong common-sense indigenous to our soil, has been fully proved. 
That it will ultimately supersede the present too centralized system of 
administering justice, we helieve ; and in this faith we can hardly do 
better than present to our readers the following extracts from the 
brochure now lying before us : — 

" Of late years, the ranks of the bar have very much increased, superior 
education and mental culture have raised a greater number to a co-ordinate 
level, and business is more generally distributed ; but so far from it being 
true that the standard is lower, the converse is the fact, for Westminster 
Hall never presented a more fertile field for choice than at present." 

" The risks which have hitherto attended the sudden elevation of an untried 
man, need no longer be incurred ; no difficulty on that score now presents it- 
self ; for the County Courts provide a nursery, or training-school, whence an 
abundant bupply of able and experienced men may at all times be obtained." 

u These Courts have been in operation ten years, and, notwithstanding the un- 
disguised hostility and active competition of Westminster Hall, and the step- 
dame nurture of successive Governments, they have succeeded beyond the 
most sanguine anticipations of their warmest supporters. The enormous 
business disposed of in them has continued to increase ; the jurisdiction has 
been enlarged ; and such has been the satisfactory manner in which the 
Judges have discharged their onerous duties, in despite of all the difficulties 
and petty jealousies they have encountered, that scarcely a Session has passed 
in which the Legislature has not imposed additional duties on them ; and men 
of all parties concur in bearing testimony to the efficiency with which they 
have performed their part in this great social reform. One test alone is con- 
clusive : — In 1850, the jurisdiction was extended from £20 to £50, with 
power of appeal to the Courts of Westminster in all cases above £20. The 
Parliamentary Returns disclose that the number of cases above £20, actually 
tried from the date of the extension to the 31st December, 1855, amounted to 
32,954 ; while the total number of appeals was only 142, of which 43 only of 
the decisions of the County Court Judges were overruled." 

" Among the Judges are those who have attained the highest ranks at the 
bar, including the Queen's Ancient Serjeant, Serjeants- at- Law with and with- 
out patents of precedence, Queen's Counsel, and others who have distinguished 
themselves in practice and in literature ; and the Courts of some of them are 
spoken of in the profession as second to none in the kingdom. And yer, 
singular to say, not one has ever been promoted, though the labours of many 
exceed, in the court* of one year, those of aU the Fifteen Judges put together! How 
or why, it has occurred that the lot has not fallen on one out of so many 
picked and tried men in the course of so many years, I will not stop to inquire ; 
but it is manifest that similar neglect ought not to continue.' 9 

'I Are gentlemen who, from various circumstances, may be tempted to 
retire from practice with the appointment of a County Court Judgeship, to feel 
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that, if they do so, they will brand themselves as inferior men, and must 
thenceforth abandon all hope of farther distinction f Would not the conse- 
quences of such a rule, taken in connection with the late alteration in the 
salaries, be, that the Bench of the County Courts would no longer prove an 
attraction to any really desirable men, and that those who now fill it and 
their successors would thenceforth discharge their daily routine of duties as 
mere machines, satisfied with doing just enough to secure their quarterly 
pittance, shirking all labour that could be avoided, shrinking from contact 
with members of their own profession, and deprived of that wholesome ambi- 
tion which stimulates all others so long as health and strength enable them to 
continue in active service, but which, with them, must give place to disappoint- 
ment, envy, and spleen f Surely such a rule of exclusion, independently of 
the injustice to the individuals, would be diametrically opposed to sound 
policy and the just claims of the country. 

" Let it be once understood that the County Court Judges are not to be 
esteemed a proscribed class, precluded from practice, shut out from the senate, 
and indiscriminately shelved for life with salaries wholly disproportioued to 
their labours, though iu the plenary possession of powers and energies worthy 
a better fate, and not only will fresh vigour be infused throughout the sutty 
circuits, kindling a laudable desire to prove themselves worthy of the promotion 
hitherto confined to others whose superiority, in some instances, it would be 
difficult to define ; but the law students and the junior bar of England will 
recognise an additional incitement to increased diligence, in the encourage- 
ment of progressive rewards in the long and tedious road to the highest 
honours, while the right of the public to the services of the most able and the 
beat qualified men will, by the same means, be permanently guaranteed/' 

The New Joint-Stock Company Law. By Charles "Wordsworth, Esq., 
Barrister-at-Law. 5th Edition. London : Shaw & Sons, 1856. 

This has in practice been found to be a useful edition of " The Joint- 
Stock Company's Act, 1856." It contains instructions for the forma- 
tion of a company, a full commentary upon the Act, and ample refer- 
ences to decided cases. It may be needless, after the success which it 
has obtained, to recommend it to the profession, but we unfeignedly 
do so. 



A Review of the Divorce Bill of 1856, with Propositions for the Amend- 
ment of the Laws affecting Married Persons. London : J. W. Parker, 
1857. 

This is a very ably written and instructive pamphlet. It will be found 
well worthy of perusal by the lawyer, as it exhibits in clear and forcible 
language the actual state of our laws in regard to divorce and the pro- 
perty of married women. We earnestly commend it to the notice of 
our readers, whose attention has more than once been directed in these 
pages to portions of the subject to the discussion of which it is devoted. 
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MISCELLANEOUS. 

We understand that early in the present (Easter) term the Benchers 
of the Inner Temple came to a decision upon the question for some time 
agitated among them — Is it, or is it not, expedient that a compulsory 
examination prior to admission to the bar should be instituted ? and 
that this question was by them decided in the affirmative* We have 
been informed that a like decision has been arrived at by the Benchers 
of the Middle Temple, and we entertain strong hope that the other 
learned Societies may ere long avow similar opinions. At all events, 
we regard the formal avowal of opinion just made, after most mature 
consideration by the Benchers of the Inner Temple, as likely to accelerate 
materially the final settlement on a right basis of the system of legal 
education for the Bar. Nor, if the expediency of instituting a compulsory 
test of efficiency be once admitted, do we apprehend that serious difficulty 
in the arrangement of details merely will have to be encountered. Being 
somewhat familiar with the machinery and working of the plan now 
operative, we venture to affirm that but few and unimportant changes 
would be needed to adapt it to an enlarged sphere of action and of use- 
fulness. What is really wanting to give weight and significance to 
the title of " barrister " will not be attained — and we trust will not be 
sought for — by the application of a severe and stringent test of com- 
petency; still less by aught which may necessitate a recourse to "cram- 
ming," or an overtaxing of the memory or intellect. It will assuredly be 
found in any simple, well-devised programme of legal studies, so framed 
as to invite the studiously inclined, yet not to intimidate those who may 
be little prone to exercising their mental energies. 

Whatever be the final issue of the question here alluded to, it is 
a fact — which the opponents (if such there be) of legal education will 
explain as best they may — that the voluntary attendance of students at 
the private classes has, during the current, been greater than in any 
preceding year — that the attendance at the public lectures has latterly 
been, and still is highly satisfactory — and that the number of candidates 
from time to time submitting themselves to examination has increased. 
In our apprehension, such facts indicate a recognition by the students 
of the Inns of Court of the educational facilities and advantages which 
those Societies afford them, and a desire more fully to partake of them. 
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APPOINTMENTS, Ac. 

Mr. Serjeant Channell has been elevated to the seat in the Exchequer, 
vacant by the lamented death of Baron Alderson. 

Mr. Henry Martley, (J.C., has been appointed Chief Commissioner of 
the Incumbered Estates Court in Ireland, as the successor of Baron 
Richards. 

Mr. T. Chambers (late M.P. for Hertford) was elected Common 
Serjeant. 

We understand that Mr. Phinn, Q.C., has resigned the office of 
Second Secretary to the Admiralty, and is succeeded therein by W. G. 
Romaine, Esq., of the Oxford Circuit. 

County Court Judgeships. — Chas. S. Whitmore, Esq., (J.C., of the 
Oxford Circuit, Recorder of Gloucester, has succeeded Mr. George 
Clive, now M.P. for Hereford, as Judge of the Southwark County 
Court ; and C. D. Bevan, Esq., of the Western Circuit, has succeeded 
to the Judgeship of the Cornwall County Court, rendered vacant by the 
death of Mr. Kekewich. 

H. J. Hodgson, Esq., of the Oxford Circuit, has been appointed a 
Master of the Court of Q.B., the vacancy having been caused by the 
death of Richard Goodrich, Esq. 

Robert Nairne, Esq., M.D., has been appointed a Commissioner of 
Lunacy, in the place of J. R. Hume, Esq., M.D., deceased. 

The undermentioned Colonial Appointments have also recently taken 
place : — 

Henry James Ross, Esq., to the Chief- Justiceship of St. Christopher 
and Nevis. R. A. O'Reilly, Esq., to be an Assistant Judge of the Su- 
preme Court of Judicature in Jamaica ; and Charles Cooper, Esq., 
the senior Judge of the Supreme Court of the Colony of South Aus- 
tralia, to the Chief- Justiceship of that Court. 



CALLS TO THE BAB. 

Hilary Term, 1857 (January 26). 

" Middle Temple. — William Ritchie, Randal Francis Tongue, and 
James William Branson, Esqrs. 

Inner Temple. — Alfred George Marten, Thomas Bendyshe, Vernon 
Lushington, William Alexander Neill, Richard Thomas Tidswell, James 
Croome, and Roper Weston, Esqrs. 

Lincoln's Inn. — Thomas Waraker, John Edwards, John Coutts 
Antrobus, Edward Macnaghten, Edward Cutler, Messing Thomas Lax- 
ton, Sydney Crawshay, Edward Dwyer, and Theodore Lavailiere, Esqrs. 

Gray's Inn.— Charles Kennedy, Esq. 
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NECROLOGY. 

January. 
[ 1st. Alderson, Mr. Baron, aged 70. 

February. 

1st. Soady, R. W., Esq., barrister-at-law. 

11th. Shadwell, Charles, Esq., solicitor. 

17th. Paley, John Hewit, Esq., solicitor. 

20th. Ryland, Archer, Esq., barrister-at-law, a Bencher of Gray's 
Inn, and Senior Common Pleader of the Corporation of 
London. 

21st. Sanger, William, Esq., solicitor, aged 61. 

25th. Spiller, Frederick T., Esq., of Gray's Inn Square, solicitor. 

27th. Portal, W. A., Esq., solicitor, of Clifford's Inn, aged 76. 

28th. Hoffman, John, Esq., solicitor, aged 77. 

March, 
4th. Wilkins, Mr. Serjeant. 
12th. Mayhew, John, Esq., solicitor, aged 53. 
26th. Hughes, William, Esq., of Lincoln's Inn, barrister-at-law, 

aged 65. 
31st. Gardner, J. A., Esq., of the Inner Temple, barrister-at-law, 
aged 55. 

April. 
2nd. Hodgson, Robert, Esq., solicitor, aged 60. 
— Darke, Thomas, Esq., solicitor, aged 48. 
3rd. Macaulay, James, Esq., of the Inner Temple, barrister-at- 
law. 

8th. SiDEBOTTOM, Charles V., Esq., of the Middle Temple, bar- 
rister-at-law, aged 74. 
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Archbold— The Practice of the New County Courts, including the Practice 
under the Recent Statute, and the New Rules, with Addenda; bringing the 
same down to 1857. By J. F. Archbold, Esq., Barrister. Seventh Edition. 
12mo. 12s. cloth. 

Brown— Neutral Trade, and Right of Search : Five Letters written in 
1854 ; with an Essay on a Revision of the Laws of Nations, and on the Neces- 
sity of Incorporating the Western with the Eastern Hemisphere in the 
Administration of the Law. By W. K. Brown. 8vo. Is. sewed. 

Burke — A Compendium of the Patent Law, as now amended for protect- 
ing Inventions. By P. Burke, Esq., Barrister. Second Edition. 8vo. 5s. 
cloth. 

Bu&hby—k Manual of the Practice of Elections in the United Kingdom, 
with an Appendix of Statutes and Forms. By H. J. Bushby, Esq., Barris- 
ter. 12mo. 6s. cloth. 

Butterworth—Rxdes and Orders for regulating the Practice of the County 
Courts, with Table of Fees, and a Scale ot Costs and Charges ; with an Ap- 
pendix of authorized Forms. By J. Butterworth. 1 2 mo. 2s. cloth. 

Byles — A Treatise on the Law of Bills of Exchange, Promissory Notes, 
Bank Notes, Bankers' Cash Notes, and Checks. By J. B. Byles, Serjeant 
at Law. Seventh Edition. 8vo. 22s. cloth. 

Chitty — A Treatise on the Law of Contracts, and upon the Defences to 
Actions therein. By J. Chitty Jun., Esq., Barrister. Sixth Edition. By 
J. A. Russell, LL.B. Barrister. Royal 8vo. 32s. cloth. 

Christie — Concise Precedents of Wills, with an Introduction, and Practi- 
cal Notes. By J. T. Christie, Esq., Barrister. Second Edition. 12 mo. 
15?. cloth. j 

Cooke~-The Law of the Hustings and Poll-Booths ; being a Manual of the 
Law governing the Successive Stages of a Contested Election. By 6. W. 
Cooke, Esq., Barrister. 12mo. 5s. boards. 

Corfield—A Laconic and Comic Law Dictionary. By W. Corfield, Solici- 
tor. 8vo. Is. sewed. 

Coar— Forms of Practical Proceedings in the Chambers of the Master of the 
Rolls, and the Several Vice-chancellors. By E.. Cox, Law Stationer. 12mo. 
5s. boards. 

Dention— .Proceedings against the Archdeacon of Taunton in 1854-56, 
from the Notice of Intention to Issue the Commission, 1854, to the giving 
the Sentence at Bath, 1856. 8vo. 5s. cloth. 
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Dickens— A Letter to the Right Hon. R. V. Smith, M.P., upon the pro- 
posed Judicial Reform in India, By T. H. Dickens, Esq., Barrister, 8vo. 
2s. 6d. sewed. 

Election Statutes : including the Corrupt Practices Act, chronologically 
arranged with an Index, intended as a Guide for Agents, Candidates, Elec- 
tors, and Returning Officers. By a Barrister. 12mo. 3s. cloth. 

Elections — The Practice of the House of Commons on the Trial of Con- 
troverted Elections; being an Analysis of the Election Petitions Act, 1848, 
and of the Corrupt Practices Act, 1854, with Directions for Preparing Elec- 
tion Petitions, and Conducting the Proceedings ; together with an Appendix 
of Acts, Forms, and Allowances. 12mo. 3s. 6d. cloth. 

Glen — The Statutes in Force relating to the Poor, Parochial Unions, and 
Parishes, collated with each other, with references to the Decisions of the 
Courts upon each Statute, with an Index ; brought down to 19 and 20 Vict. 
By W. C. Glen, Esq., Barrister. 8vo. 21s. cloth. 

Glen — The Poor- Law Guardian : his Power and Duties in the execution 
of his Office, By W. C. Glen, Esq., Barrister. Second Edition. 12mo. 
3s. 6d. cloth. 

Herlstet — A Complete Collection of Commercial Treaties and Conventions, 
and Reciprocal Regulations at present subsisting between Great Britain and 
Foreign Powers ; and of the Laws, Decrees, and Orders in Council concerning 
the same, so far as they relate to Commerce and Navigation, Slave Trade, 
Post-Office Regulations, Copyright, &c. By L. Herlstet, Esq., Foreign 
Office. Vol. 9. 8vo. 30s. boards. 

Jarman — Forms of Bills of Costs in Chancery, both in the Higher and 
Lower Scales, framed with special regard to the General Order of the Court 
dated January, 1857. By H. Jarman, Solicitor's Clerk. 8vo. 5s. 6d. cloth. 

Kerr — Black stone's Commentaries on the Laws of England, in Four 
Books. A new edition adapted to the Present State of the Law. By R. 
M. Kerr, LL.D., Barrister. 4 vols. 8vo. j£2, 2s. cloth; 

Lewis — The Election Manual for England and Wales, a Key to the ex- 
isting Laws affecting Returning Officers, Electors, Candidates, Election 
Agents, and Election Auditors, with the Corrupt Practices and other 
Election Statutes, Notes, Forms, Precedents. By C. E. Lewis, Solicitor. 
12mo. 5s. boards. 

Lloyd— The Law and Practice of the County Courts, with the Cases, 
Statutes, Rules, and Orders and Forms, down to the date of publication. 
By M. Lloyd, Esq., Barrister. Seventh Edition. 12mo. 21s. cloth. 

Oke— The Magisterial Synopsis, a Practical Guide for Magistrates, their 
Clerks and Attorneys, in all matters out of Quarter-Sessions ; containing 
Summary Convictions and Indictable Offences, with their Penalties, Pun- 
ishment, Procedure, &c. Tabularly arranged. By G. C. Oke, Assistant 

Clerk to the Lord Mayor. Fifth Edition. Enlarged and improved. 8vo. 
28s. cloth. 

Perry— Lawful Church Ornaments ; being an Historical Examination of 
the Judgment of the Right Hon. Stephen Lushington, D.C.L., in the case 
of Westerton v. Liddel, and of the Rev; W. Goode's " Aids for Determining 
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some Disputed Points in the Ceremonial of the Church of England/' with 
an Appendix on the Judgment of the Bight Hon. Sir John Dodson in the 
same case. By the Bev. T. W. Perry. 8vo. 21s. cloth. 

Petgrave — A Manual of the Law of Principal and Agent. By E. C. 
Petgrave, Solicitor. 12mo. 7s. 6d. cloth. 

Pollock — The Practice of the County Courts, with the Decisions of the 
Superior Courts and Tables of Fees ; also Appendices, containing all the 
Statutes, Bules of Practice, and Forms. Third Edition, in two parts. By 
C. E. Pollock, and H. Nicol, Esqs., Barristers. Royal 12mo. 20s. cloth. 

Rogers — Law and Practice of Elections and Registration, with an 
Appendix of Statutes and Forms to the present Time. Eighth Edition. 
By D. Power, F. S. P. Wolferstan, and F. N. Rogers, Esqs., Barristers. 
12mo. 25s. cloth. 

Rogers — The Law and Practice of Election Petitions, with an Appendix 
of Statutes and Precedents of Petitions, and a copious Index. Fifth Edi- 
tion. By F. N. Rogers, D. Power, and F. S. P. Wolferstan, Esqs., Bar- 
risters. 12mo. 16s. cloth. 

Roscoe's Digest of the Law of Evidence in Criminal Cases. Fourth 
Edition, with Additions. By D. Power, Esq., Barrister. Royal 12mo, 
26s. cloth. 

Shaen — A Book of Chancery Costs, comprising the Costs of Plaintiff and 
Defendant, of Suits by Bill, Claim, or Original Summons, on Special Mo- 
tions and Special Cases, Appeals, Costs on the appointment of a Receiver ; 
also of a Foreclosure Suit, and on Miscellaneous Matters. By W. Shaen 
and E. K. Greville, Solicitors. 12mo. 7s. 6d. cloth. 

Shaw — The Law and Practice of Parliamentary Elections and Registra- 
tion of Voters, with an Appendix containing the Registration of Voters 
and Corrupt Practices Prevention Acts. By George Shaw, Esq., Barrister. 
12mo. 7s. 6d. 

Smith — An Elementary View of the Proceedings in an Action at Law. 
By the late J. W. Smith, Esq., Barrister. Sixth Edition. By S. Prentice, 
Esq., Barrister. 12mo. 10s. 6d. cloth. 

Snowden — The Magistrates* Assistant and Police-Officers' Guide. By 
F. Snowden. Third Edition. By J. F. Archbold, Esq., Barrister. 12mo. 
10s. cloth. 

Traill— The New Parishes Acts, 1843, 1844, and 1856, with Notes and 
Observations explanatory of their Provisions, and a copious Index, designed 
for the use of the Clergy ; to which is added an Appendix containing Por- 
tions of Acts referred to, and a Statement relating to the intended Appro- 
priation of the Surplus of Common Fund, &c. By J. C. Traill, M.A., 
Barrister. 12mo. 5s. 6d. cloth. 

Trower — A Review of the Judgment of the Right Hon. Sir John Dodson, 
Kilt., in the cases of Westerton v. Liddel, considered with especial refer- 
ence to the Legality of Crosses as Church Ornaments. By C. T. Trower, 
Esq., Barrister. 8vo. Is. sewed. 

TJrliTig — A Manual of the Law relating to the Office of Trustee, with the 
recent Decisions and Statutes, including the Trustee Act, and the Proceed- 
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ings tinder the Trustee Relief Acts, also an Appendix containing the Acts, 
Precedents, and an Index. By R D. Urling, Esq., Barrister. 12mo. 8s. 6d. 
cloth. 

Warren — A Manual of the Parliamentary Election Law of the United 
Kingdom, with the Practice of the Registration of Electors. Corrected 
by the addition of Statutes and Cases to the present Time. By S. Warren, 
Esq., M.P., Q.C., D.C.L. Boyal 12mo. 25s. cloth. 

Warren~~The Law and Practice of Election Committees, corrected to 
1657, and including the Corrupt Practices Act. By S. Warren, Esq.,M.P«, 
Q.C., D.C.L. Eoyal 12mo. 15s, cloth, 

Williams — Letters to John Bull on Lawyers and Law Reform, &e. By 
J. Williams, Esq., Barrister. 12mo. 3s. cloth. 

WUmot — A Letter to Lord Brougham on some Legislative Requirements 
of tile coming Session. By Sir J. E. Eardley Wilmot, Bart. 8vo. is. 
sewecL 
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No, YL 

Abt l— recollections of the munster bar. 

From the Note-Booh of a Member of the Circuit. 

No. II— THE JUNIORS. 

Mr. Lyne. Mb. Berkeley. 

Mb. Kelleb. Mb. Clabke. 

Mb. Lane. The Cobk Local Bar. 

Mb. Mubphy. Mr. Scannell. 

Mb. O'Bbien. Mb. Forsayth. 

Mr. Copingeb. Pbofessor Walsh. 

THE Juniors ! What a host of thoughts come crowding upon 
my mind as I trace these words — the Juniors ! The dews 
of early years have lost much of their freshness, but yet lie bright 
upon my heart. The joyous anxiety with which the ardent spirit 
leaps into the struggle of professional life, has given place to the 
sober quietude of habit and routine. Many changes have taken 
place amongst those with whom I associated. The usual 
checkered vicissitudes have visited myself. Places, loved from 
the memory of many joys, and hallowed from remembrance of 
deep-felt sorrows, have passed into strange hands, and know my 
presence no more. Friends who, for long years, had been my 

YOL. III. NO. VI. o 
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daily companions, loved and trusted, have preceded me to the 
bourne where there is no returning. Professional brethren, who 
started in the course with myself, have far outstripped me in the 
race, and won prizes ; while I, with many of our contemporaries, 
still lag behind. Most of us have closed the chapter of youth, 
and commenced that of age. I feel a sort of melancholy pleasure 
in conjuring up the ghosts of departed years, and recollecting 
my visits to the paternal dwelling, when I went home for the 
long vacation, and was welcomed with the love and simple kind- 
ness I experienced when home from school for the holidays. At 
this later period, indeed, I could not divest myself of the dignity 
of belonging to the most distinguished profession in the country, 
one which opens the widest fields to ambition, which holds out 
as prizes the judicial ermine; while, for political ability, the House 
of Commons is the inviting arena. Here, in my native town, 
the young "Counsellor" was a person of consideration — regarded 
by the servants as next to the Attorney-General, and certain of 
the Lord Chancellorship when of sufficient age to be promoted. 
For my own part, I loved these homely sojournings, where again 
the breath of childhood came over me like a purer atmosphere, 
sweeping before it the dust and dregs of crowded court-houses 
and assize-towns. On board my friend's yacht I felt the fresh 
breeze playing on my bared brow, and the noble breakers, as 
they dashed against the rock-bound coast, sent the seething spray 
high into the air ; or, snatching up my fishing-rod, I sought the 
haunts of the finny tribe with eagerness and boyish glee. 

Alas ! these days are gone — together with the bright hopes 
and anticipations they produced. I am sadly the worse for wear, 
and old greybeard Time, as if jealous of my curly locks, is play- 
ing the mischief with my once reputable whiskers, and dropping 
snows upon my head ; but I must not grow egotistical, having 
much better subjects in my note-book. 

I have already introduced the reader to our most distinguished 
leaders. I essayed to give some idea of their abilities ; told how 
frank and kind they were, with heads stored with legal lore, 
ready for use on behalf of their clients, and ever at the service of 
a brother barrister who wished to consult them in any emer- 
gency — their hearts filled with genial kindness, which they 
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evinced by a readiness to contribute to the general fund of mer- 
riment. The Juniors were worthy of such companionship. Ta- 
lented, logical, learned, and fluent, they displayed qualities which 
obtained and secured respect and confidence. Many were dis- 
tinguished for the possession of legal abilities of a high order, 
and thought of nothing but their books and briefs ; others, as was 
natural at their years, loved gaiety, and felt it rather a bore to 
be debarred from amusement ; we also ranked among us some 
first-rate musicians. " How pleasant for us," said one of the 
lively Juniors to me as we quaffed our claret, while several of the 
seniors were leaving the bar mess to prepare for the duties of 
next day, " you and I can sit here and enjoy ourselves, while 
those poor fellows must work all night J " Now, his turn at the 
labouring oar has arrived, and right willing he pulls it. There 
was one barrister amongst us to whom I feel much difficulty in 
assigning an appropriate place. As he never held a brief in my 
time, I certainly could not place him among our leaders ; and 
although, on the authority of Lord Kenyon, I might call a bar- 
rister of forty-seven " a rising young man," yet, as this gentle- 
man was called nearly forty years, and must have numbered over 
threescore when, I became personally acquainted with him, I can 
hardly with propriety call him a Junior ; yet those who had the 
pleasure of his acquaintance will, I am sure, admit, that if his 
own wish could be consulted, he would prefer the society of the 
Juniors at any time. In fact, he seemed to bid defiance to time, 
and could not grow old by any process of decrepitude; for, whether 
the sands in the hour-glass ran fast or slow, 'twas the same to 
him. Juvenescence was written in his unwrinkled brow. Juve- 
nescence sparked in his bright eyes, laughed in his rosy lips, 
danced in his light footsteps. Juvenescence peeped out from 
his light, well-cut coat, gay vest, and nankeen trousers. He was 
the most mirthful of the gay revellers at the mess table — the 
blithest singer of Captain Macheath's songs in the Beggar's Opera 
— the most polite and devoted hVhis attentions to the fair sex. 
He appeared to have quaffed the elixir of life, and bore out the 
truth of the remark, that wit, music, and kindness are always 
young. This gentleman was 
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MB. LYNE. 

The name he received in baptism was Cornelius, but his 
sponsors might have spared themselves so many syllables, as he 
was never known by any save its contraction, " Con." He was 
born in the city of Cork, on the day after Valentine's Day — 
namely, the 15th of February, 1775 — and was one of a numerous 
family, seventeen, most of whom perished in life's early spring. 
Cork, the place of his birth, was the scene of his mental culture, 
and he imbibed his Classic and English learning at the school 
of the Rev. George Armstrong. He entered Trinity College 
in 1794, under the tutorship of Dr. Magee, afterwards Archbishop 
of Dublin, and while pursuing his collegiate career was a mem- 
ber of the famous Historical Society. Though I have carefully 
gone over the original minute-books of the Society, now in my 
custody, I have not been able to discover that he took part in 
the debates. Here probably he formed those lifelong friendships 
with Thomas Moore, Dr. Sandes, late Bishop of Cashel, and others 
now no more. He continued during life the friend of O'Connell, 
Lord Plunket, Charles Phillips, Charles Meara, Nicholas Purcell 
O' Gorman, Q.C., Right Hon. Judge Perrin, Mr. Curran, Mr. Ser- 
geant Howley, and all the Munster Bar. In January, 1795, his fa- 
ther died after a brief illness, and a letter, announcing this bereave- 
ment, was despatched to Con Lyne; sufficient money was enclosed 
to purchase mourning. He was enjoying the society of some 
fellow-students in his rooms when the letter reached his hands, 
and on opening it, the money, a welcome sight, appeared. This 
was eagerly transferred to Con's pocket, when it soon melted, and 
the letter laid aside unread. It was not, therefore, until after some 
time that the letter was perused, and the melancholy tidings dis- 
closed to him. He was called to the Bar in 1801, and for some 
time applied himself to the study and practice of his profession. 
There was a prospect of his becoming eminent at the Bar, for 
he was highly complimented by the Bench for his able argument 
of a bill of exceptions ; but the attraction of society lured him 
from the drudgery of the courts, and business was sacrificed at 
the shrine of pleasure. Still he continued to perambulate " the 
Hall " in his wig and gown, attending term with the assiduity of 
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the officials, sharing the agreeable conversation of his early 
companions, or, in the slang of the cakewoman, " taking the 
cowld out of the pillars." He was singularly fortunate in possess- 
ing the friendship of the illustrious John Philpot Curran, also 
that of the late Lord Plunket. Once, while dining at Lord 
Plunket's, he sat between the Rev. Dr. Hare and the Rev. 
Sir Francis Lynch Blosse, whereupon Lord Plunket said, " Lyne, 
how happily placed you are there !" alluding to his being located 
between two pillars of the Protestant Church, upon which Con 
promptly replied, " Yes, my Lord, but see how much better off 
is Sir Francis Blosse between ]Vf r. Blake 1 and me ! " they being 
both Roman Catholics. Another tim«, while partaking of Lord 
Plunket's hospitality, occasion was taken of his absence after 
dinner to propose his health, which was done in very eulogistic 
terms. When he returned, Lord Plunket said, " Lyne, after 
such panegyric, you cannot but be conceited." (Con-seated.) 

Several anecdotes are told of his readiness at repartee, and 
those who met him at table with Mr. O'Gorman, Q.C., the 
respected Assistant-Barrister for the County of Kilkenny, were 
sure to be entertained. Mr. O'Gorman was all his life identified 
with the struggles of the Roman Catholics for civil and religious 
freedom ; but in the disastrous period of 1798, when profession 
of liberal opinions was reckoned akin to sedition, Mr. O'Gorman 
was suspected of disaffection, and, during the Viceroyalty of 
Lord Cornwallis, was taken up and confined in prison. When 
the late Lord Anglesey was Lord-Lieutenant of Ireland, he 
shewed great civilities to Mr. O'Gorman, who was then in favour 
with the Government, and subsequently made a King's Counsel 
during the Mulgrave vice-regime in 1835. ' At a dinner party 
given in honour of Moore by Mr. Charles Meara, O'Gorman, Con 
Lyne, and others of the Bard's friends were present, and, as is always 
the case at Mr. Meara's hospitable board, mirth and social corn-* 
fort enlivened every guest. Con Lyne and O'Gorman, as usual, 
were engaged in playful warfare ; and, on O'Gorman mentioning 
the great kindness he received from Lord Anglesey, emphatically 
declared — - u He was the first Lord-Lieutenant that ever took me 



up. 



1 The late Right Hon. A. R. Blake. 
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" Oh, my dear friend," exclaimed Lyne, " you forget ! " 

u Who ? " inquired O'Gorman, in some surprise. 

"Sure, Lord Cornwallis took you up in '98," was Con's 
rejoinder, to the infinite amusement of all the party. 

O'Gorman filled the office of Secretary to the Catholic Asso- 
ciation, of which O'Connell was the presiding spirit, which laid 
the foundation of another of Con's witticisms. At a Bar Mess 
dinner on the Munster Circuit, it was resolved each member 
present should sing, and the song went round according to each 
vocalist's capacity, until the turn reached O'Gorman ; he demur- 
red on the ground that he was no musician . Con Lyne undertook 
to prove that he was, and a very celebrated one. This 
instantly called attention, and Con, in a grave tone, proceeded to 
examine the party himself. 

" Have you ever sung, Mr. Purcell O'Gorman ? " 

" Never." 

" Do you play on any musical instrument, sir ? " 

"I do not." 

" Have you never performed in public? " 

" Neither in public or private." 

a Come, sir, attend to my next question. Will you attempt 
to deny, that you are not in the habit of playing second fiddle to 
a popular leader named Daniel O'Connell ? " 

The shout of applause which followed this palpable hit, was 
the reward of the facetious examining counsel. 

To Con Lyne the undertaking of Circuit was very different 
from that of his brothers in law. Having no expectation, in the 
years I had the pleasure of meeting him, of doing business, there 
was none of that anxiety respecting the number of distringas's 
lodged, the disposal of briefs, or the state of the jails, which 
occupied the attention of the practising members. He had now 
grown old in years, but was young in heart as the latest called 
Junior, and loved to be with us in our hours of relaxation. 

About the period at which Mr. Lyne was called, the Bar, 
in its periodical progress on Circuit, partook somewhat of the 
spirit of adventure, for which those days were remarkable. 
Formerly the barristers rode on horseback. I have heard of one 
latterly going circuit in his yacht, and one may easily conceive 
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the excitement which a well- mounted corps of legal rank and 
file, armed with special retainers, and attended by the pride and 
circumstance attending the Munster Bar, must have excited as 
they rattled through Ennis, took Limerick by storm, charged 
boldly on Tralee, and halted in Cork. In these several counties 
there was no greater favourite than Mr. Lyne. His stores of 
anecdotes, his readiness at repartee, his genial spirits, and kindly 
heart, merited and secured him cordial welcome. To see him in 
his proper sphere, one should see him presiding at the Bar Mess. 
Imagine a long table covered with the usual paraphernalia of 
drinkables, claret circulating in jugs, and port in decanters; along 
the sides sit some thirty gentlemen of the long robe, from the 
staid leaders who in court rustle silk, to the recently admitted 
who wears stuff. At the lower end is Mr; Junior, steadily de- 
canting bottle after bottle ; while, setting the table in a roar by 
the recitation of some well-known jokes in political life, which 
occurred 

At that critical time of the year — ! 

stands our worthy father Lyne, his countenance glowing with 
animation, looking through the haze like a lighthouse in a fog, 
ever and anon throwing back the breast of his coat, and his ro:>y 
face the embodiment of mirth and conviviality. 

When an English Lord Chancellor first saw our esteemed 
friend at a dinner party, on inquiring from his host, Chief- 
Justice Bushe, who he was, being informed — u Con Lyne." 

"Con!" repeated the Chancellor; "any relation to Con of 
the hundred battles? " 

u Oh no !" replied his entertainer, " that's Con of the hundred 
bottles." 

But it must not be inferred that our Con was ever fond of 
excess. He was not ; he promoted the circling cup for its cheer- 
ing, but not inebriating influence ; and no man would more re- 
gret any infringement upon decorum than himself. We loved 
to have him presiding over our stances; there was a boyish 
hilarity about him positively infectious, and no oncproposed the 
customary toasts, or prefaced the health of any guest, or brother 
of the circuit, whose marriage or promotion caused the addition 
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of a certain number of dozen of champagne, as fine to the Bar 
cellar, with more tact and ability. He seemed to have the talent 
for post-prandial oratory, and let it not be imagined this is any 
light task ; on the contrary, few, very few, can succeed in it. A 
great orator can only " come out " on great occasions ; to him 
may be applied the remark of Grattan on Flood. u On a small 
subject he is miserable ; give him a distaff, and, like Hercules, 
he makes sad work of it ; but give him a thunderbolt, and he 
has the arm of Jupiter." Now, Con Lyne used a distaff like a 
thunderbolt, and drew down thunders of applause ; he sprinkled 
his subject with the coruscations of his wit, and the warmth of 
the speaker kindled a corresponding glow in the hearer's heart. 
Every word that fell was the best that could be selected ; there 
was no flagging, for he was always short, neat, and appropriate. 

Possessed of a small independent fortune, and having, as he 
himself said, " a constitutional aversion to business," Mr. Lyne 
allowed his talents to run to waste, when he might, by industry, 
have created for himself fame and fortune. He became a mere 
man of fashion and diner-out. His element was society and 
convivial meetings. He possessed most entertaining manners, 
a great store of Bar anecdotes, which he told well, and his private 
worth made him a welcome guest to the elite of the kingdom. 

He possessed much literary taste, and some talent for versifi- 
cation of the epigrammatic kind. He wrote occasionally on po- 
litical subjects and public characters, chiefly those prominent 
during the time of the Catholic Association. 

Mr. Lyne's health declined towards the close of 1840, and he 
was confined a good deal to his house in Hume Street, where I 
have gone to sit with him and talk about his friends in the south — 
the Earl of Kingston, Dr. Cuddy, the Rev. Lucius George, and 
others, who used to share with him the prodigal hospitality of 
Mitchelstown Castle. He liked to see his friends of the Munster 
Bar ; and, although death was knocking at his door, he was an- 
ticipating meeting us the ensuing Spring Circuit. Alas ! he had 
another circuit to travel. He died in March, 1841, and is interred 
in the cemetery of Glasnevin, near the place where rest the re- 
mains of John Philpot Curran, agreeably to Mr. Lyne's repeated 
wish, to be buried near one whom he so truly venerated. 
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BOYLE KELLER, Q. C. 

Truly the lives of practising barristers, before they reach the 
precarious eminence of official rank, differ very much from those 
of public men, the necessity of whose pursuits expose them con- 
stantly to observation. Yet, even in their quiet and unobtrusive 
careers, much may be found to interest and instruct. Debarred 
from scenes of political strife by an unwillingness to mingle in 
any matters save those connected with the labours of their pro- 
fession, they present few features of interest to the historian ; 
while, on a more minute inspection than one accustomed to deal 
with facts in general, and not in detail, can afford to give, it will 
be found they have their allotted portion of human trials, of 
sorrows, and of joys. Patience may be learned from the study 
of their resignation to affliction; their struggles with adverse 
circumstances ; their conflicts with depressing influences ; their 
triumphs over difficulties appearing at first insurmountable, until, 
having broken down every impediment, they reach the haven of 
professional success. And for one bold navigator who reaches this 
distant shore, how many perish on the passage ! Many a gallant 
bark pushes off gloriously, with high hopes and congratulations, 
and sails smoothly for a time, but, the favouring winds die away, 
and, unable to weather the storm, becomes a drifting wreck. Many 
give up in despair, unable to make way at all, and return hope- 
lessly, deterred by the length and difficulties of the passage ; but 
saddest of all is the fate of the stout-built ship that has braved 
the battle and the breeze, floated, apparently secure, through all 
the shoals and quicksands, weathered each gale, and, on reaching 
the long-sought harbour, sinks beneath the waves, her timbers 
shattered and decayed by the efforts of the voyage. How 
typical of the career of the eminent lawyer whose name stands 
at the head of this page ! 

Boyle was the only son of Jeremiah Keller, a member of the 
Irish Bar, and one of the most celebrated wits of the last century. 
The bon-mots of Jerry Keller, as he was familiarly called, would 
fill more space than I can venture upon ; but one or two may 
serve to sustain his reputation. He was one of the guests as- 
sembled at a party, given by a young barrister at his lodgings, 
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in No. 12, Aungier Street, on the 28th May, 1780, when a me- 
morable event occurred in the house. The landlord's wife brought 
forth a son — that son was Ireland's national bard, Thomas Moore* 
From consideration for the interesting event, and fearful of dis- 
turbing the invalid by the revelry, an adjournment to a neighbour- 
ing tavern was at once resolved. " It is right," said Keller, " we 
should adjourn pro re nata" The wit went the Munster Circuit, 
and his name, Keller — sometimes expanded into Kelleher — is 
general in the county Cork. A relation of his supplied the wine 
drunk at the Bar mess, and a conceited member of the Circuit, 
who professed to be a connoisseur in wine, resolved to get up a 
laugh at the expense of Jerry. Accordingly, having watched 
until Keller was about retiring from the mess one evening, he 
exclaimed as he was passing, " I say, Keller, how d'ye like this 
wine ? " "1 think it is very fair wine," replied Keller. " Oh ! you 
do, of course, for it's your cousin's," continued the young toper ; 
" but how do you account for this?" he added, holding up one of 
the bottles ; " it seems to me, each Circuit, the bottles decrease 
in size, although, I'll be bound, the same price is charged." 
" That's easily accounted for," replied Keller, with a bright 
twinkle of his eye, that indicated to his friends the questioner 
was about to get a floorer — " if you knew any thing about wine, 
which it is clear you don't, you'd know the bottles shrink in the 
washing" Whether it was that Keller pere's reputation for 
drollery militated against his professional prospects, or his abili- 
ties as a lawyer were not duly appreciated, I cannot say, but 
he did not get on at the Bar. He appears to have been con- 
scious of the damage to his professional success which accrued 
from his social habits ; for on entering the Court of Common 
Pleas, shortly after the elevation of a stupid lawyer, named 
Mayne, to the Bench, he exclaimed with a sigh, " Mayne, there 
you are ! your gravity has placed you up there, while my levity 
sinks me down here ! " But, if such hilarity prevented the father's 
progress at the Bar, a like cause did not interfere with the career 
of the son. It would be difficult to imagine a greater contrast — 
one full of mirth and poetry, the other the embodiment of gra- 
vity and prose -the one incessantly uttering jest3, the other re- 
quiring some power as potent as a cider press to squeeze a joke 
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out of him. But, if the son lacked wit, he possessed a far more 
valuable commodity for the market he sought — namely, wisdom ; 
if he could not boast of a fertile imagination, he inherited an 
acute and clear intellect, with a large and loving heart. Our 
Circuit possessed men of greater name, more varied talents, and 
extensive practice ; but for sterling worth, for blameless integrity 
of life, for generous affections in every relation — as son, as brother, 
or as friend — not one need desire, for none could claim, a higher 
place than Boyle Keller. 

Although my personal acquaintance with him did not com- 
mence until I joined Circuit in 1838, from a close intimacy hav- 
ing subsisted between him and his sisters with some very near 
relations of mine, I may say we met as old friends. He had been 
called to the Bar in Easter Term, 1827, and, being a very pro- 
mising young man, was soon a favourite with the Bar, and that 
more valuable body for a Junior to find favour with — the Attor- 
neys. I understand the greatest kindness was shown him by the 
present Mr. Justice Jackson, then one of the leaders of the Mun- 
ster Circuit, and Mr. Boyle Keller only required a fair start. 
This once secured, he soon made his learning apparent, and was 
quickly appreciated. His arguments were solid, without any 
attempt at display, and his cool, unimpassioned, sober manner, 
indicated the clear view he possessed of his case. His legal 
knowledge was extensive and well digested, varied and profound. 
He took pains to make himself familiar with the practice of the 
Courts, and in all his statements from his brief was carefully 
accurate. For several years he held the office of Pursuivant 
of the Court of Exchequer, but I rather think the office was a 
sinecure. He was an excellent special pleader, very certain to 
see a nonsuit point if it existed, and always prepared to discuss 
the admissibility or the exclusion of evidence at the hearing. He 
was, I believe, related to one of the leaders of the Circuit, Mr. 
Collins, Q.C., and seemed kindred in disposition also. Nothing 
could be readier than his detection of the flaws in his adversary's 
case, or more in point than the arguments he directed against 
them. His great merits were soon recognised, and, during the 
few years he continued on Circuit after 1 joined, his business 
steadily increased. He was made Queen's Counsel in 1845, and 
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soon stood fair to become one of the leaders of the Circuit ; while 
his Dublin practice justified his removal to one of the principal 
streets in the Irish metropolis, where he fitted up a handsome 
mansion at considerable expense. Here, no doubt, he would 
have lived in the esteem and happiness so excellent a public 
and amiable a private character deserved to possess ; but illness, 
severe in its operation, and fatal in its consequences, prostrated 
his hopes, and destroyed the fond anticipation of his friends. He 
was obliged to return, briefs, which now came thick and heavy. 
The amount of his fees latterly surprised himself; and, had it been 
God's will to have spared him for some years, he would have 
accumulated a large fortune ; but the strength of man is unavail- 
ing when the cold grasp of death seizes its victim. He died in 
the year 1846, leaving behind many kindly recollections of his 
genuine worth- 

RICHARD J. LANE, Q. C. 

There is a marked difference between the respective Bars of 
England and Ireland. In the former country an Equity bar- 
rister rarely ventures into the Courts of Common Law; while 
in Ireland he takes business wherever it is offered, no matter 
what the preference of an Irish counsel is as to the line of 
practice he would wish to adopt. Except in very few instances, 
there is no selection of one line of practice to the exclusion of 
another; and the Irish barrister must be prepared to argue any 
question in a suit in Chancery, discuss a law-point with the 
Judges in the law courts, state a case before a jury, browbeat 
a reluctant witness, prosecute or defend a prisoner, or draw plaints, 
as the circumstances may require. Those members of the pro- 
fession who rise to distinction in Ireland, possess a general 
knowledge which is rarely found elsewhere. 

Mr. Lane was in large practice as a Junior on the Munster 
Circuit when I joined, and his appearance and voice is peculiar. 
His figure is tall and slight — his countenance wears an expres- 
sion of deep thought, the lines of his face, and studious look, 
indicating hours of patient research, of mental toil over the text 
of law-books — a familiarity with the enactments of the statutes 
— a thorough knowledge of legal principles ; while his steady, 
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unmoved, Court manner, impresses the beholder with the convic- 
tion of his skill in mastering the details of his case, and shaping 
it so as to bring it to a successful conclusion. His voice is 
unmistakably Hibernian, and you listen with satisfaction to the 
unaffected tones of his Celtic tongue. Though not distinguished 
for saying smart things, a good legal bon-mot is attributed to 
him. 

Mr. Lane formed one of a number of the Munster Bar, who 
were proceeding by coach from Tralee to the Cork Assizes. 
While on the road the luggage, badly packed ere starting, threat- 
ened to fall from the roof. The attention of the guard being 
directed to the loose way the articles were fastened, he mounted 
to the top and endeavoured to secure them. 

" Here, Bill," said the coachman, lending his assistance to keep 
a huge trunk in its place, " take a good purchase on this strap." 

"If you don't secure it by purchase" observed Mr. Lane, 
" you'll have it by descent" 

He was called to the Bar in Easter Term, 1826, and, having 
the advantage of a good local connection, chiefly in Cork, had 
fair opportunities for displaying his forensic talents. His promo- 
tion to legal honours was slow, as he was twenty-one years at the 
Bar before the silk gown rustled from his shoulders. But if his 
promotion was slow, when it came at last he had the satisfaction 
of knowing it was the result of merit, and could not in justice 
be delayed. On Circuit he now has leading business, and is 
distinguished for the resolute determination to serve his client, 
which identifies the advocate with the individual whom he repre- 
sents. His extensive aquaintance with the practical details, and 
familiarity with the principles of mercantile law, is constantly 
put in requisition by his commercial friends in Cork, and few of 
our Bar are more at home in the statement of an intricate assem- 
blage of facts. He may be deemed by the uninterested auditor 
tedious and tiresome, but he knows the necessity of placing every 
fact, though apparently unimportant, before the jury. He is 
conscious that unless the chain is complete — no link wanting — 
the sagacious men in the box would instantly detect the omission ; 
and he prefers to incur the risk of overlaying the case with 
proof, than the greater danger of weakening it by any attempt 
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at condensation. Though eloquence is much admired, it is 
scarcely regarded as useful by the staid men of business who 
usually compose the juries on the Munster Circuit; and they pre- 
fer an unexaggerated detail, such as Mr. Lane puts before them, 
to a florid harangue, which would tickle the ears without inform- 
ing the mind. A young gentleman once delivered a harangue 
of the flowery sort ; one juror gave a poke to a brother, and 
whispered, after some striking passage — "Is not that fine?" 
" Certainly," was the reply, " but a great deal too fine for my 
fancy." Mr. Lane never incurs such a rebuke. In professional 
as in private life, his character is distinguished for integrity and 
excellence. 

JEREMIAH J. MURPHY, ESQ., Q. C, 

Master in Chancery. 

Mr. Murphy was born in Cork about the commencement of 
the present century, and put on the robes of a member of the 
Irish Bar, in Hilary Term, 1828. He was beginning to plant his 
foot firmly on the ladder of professional advancement in 1838, 
and it was impossible to be long associated with him without re- 
ceiving impressions leading to the conclusion that he must rise. 
In many important branches of legal knowledge, Mr. Murphy 
had a deservedly high character. He was a first-rate Equity 
draftsman, and the character of his mind inclined more to Equity 
than to Common Law ; but he had extensive knowledge of his 
business in every branch, and was a very efficient Junior when 
engaged on Circuit. Although no one had, since O'Connell's 
time, a larger family connection than Jeremiah J. Murphy, 
especially in the city of Cork, where the Mnrphys have de- 
servedly risen to the highest mercantile position, this did not 
appear to have availed him much in pushing him into business ; 
and, until some of the leaders dropped off, his great legal abili- 
ties were not in much demand. It rarely fell to his lot to ad- 
dress juries, though, whenever he did, nothing could be better. 
His speeches were replete with good sense and sound argument. 
He was made Queen's Counsel shortly after I joined, and was in 
a fair way of becoming a distinguished member of the leading 
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Bar, when the death of Master Goold, in 1846, left a Mastership 
in Chancery at the disposal of Lord Clarendon's government. 
I well remember the time ; it was the month of August, 1846, 
and we were on Circuit in Cork. Of course there was much 
speculation amongst us as to who would be the new Master, 
when the newspapers announced that Mr. Baldwin, Q.C., who 
had filled the onerous office of Assistant>-Barrister in Antrim, 
Wexford, and latterly for the East Biding of the county of 
Cork, had been appointed. The news gave universal satisfac- 
tion throughout the kingdom, but more especially in the county 
and city of Cork ; for, from his urbanity of manners, gentleness 
of disposition, high legal character, and eminent judicial talents, 
Mr. Baldwin had secured the esteem, I might almost write af- 
fection, of all who* had the pleasure of his acquaintance. The 
appointment was pronounced an excellent one ; for Mr. Baldwin's 
position as an Equity lawyer was fully established, and an article 
was written on the judiciousness of the selection, only waiting 
the official confirmation to be printed. When the intelligence 
came that Mr. J. J. Murphy, and not Mr. Baldwin, was the new 
Master in Chancery, several were at first incredulous. Mr. 
Baldwin was long known to have possessed the confidence of the 
government ; he was highly esteemed by Lord Clarendon, then 
Lord-Lieutenant of Ireland ; Sir Thomas Bedington, the under 
Secretary, was his friend from boyhood ; Lord Chancellor Brady 
felt the truest wish for his advancement ; Mr. Monahan, then 
either Attorney or Solicitor General, had been his Circuit com- 
panion, and was his warm-hearted friend. What influence 
could Mr. Murphy bring to his aid in order to counteract this 
formidable coalition f One voice — one man alone, asked the 
place — and Lord-Lieutenant, and Secretary of State, and Lord 
Chanceller, and Prime Minister, at once gave way. Beader, 
need you ask to whose voice the Premier hearkened ? Need I 
say whose mood was the imperative ? You have guessed rightly. 
It was O'Connell's! Dan's voice prevailed, and made Mr. 
Murphy Master. 

On learning that the vacancy existed, O'Connell lost no time 
in taking steps towards securing the place for his friend ; but he 
was very near being late. He had an interview with Lord 
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Clarendon, and, as the father of the Catholic Bar of Ireland, 
demanded the vacant place u for a Roman Catholic." The fol- 
lowing dialogue is rumoured to have ensued 2— 

His Excellency replied it was so arranged that a member of 
that Church should get it. He inquired for whom the appoint- 
ment was intended, and was told Mr. Baldwin. O'Connell then 
asked it for Mr. Murphy, for whom individually he entertained 
a sincere regard. This gentleman, also, was in some measure 
allied to him by the marriage of one of Mr. O'Connell's sons 
with the sister of Mr. Murphy's wife, and from the highly in- 
fluential family of Mr. Murphy he had often received powerful 
political support. 

t( Oh," replied Lord Clarendon, " you are too late now ! The 
appointment is made out for Mr. Baldwin," and the letter noti- 
fying to the Lord Chancellor of Ireland that such was the case, 
was then lying on the table waiting to be posted. 

When O'Connell found no actual official notification had been 
communicated either to Mr. Baldwin or the Lord Chancellor for 
Ireland, he insisted the appointment was still within the control 
of the government, and asked it, I understand, for Mr. Murphy 
"asa personal compliment to himself." This was such an ap- 
peal as caused the Viceroy to hesitate. He took counsel with 
the Premier, and Lord John Russell felt the necessity of yield- 
ing to Mr. O'Connell. The result was, Mr. Baldwin's appoint- 
ment was cancelled, and Mr. Murphy became Master in Chancery; 
a place for which his courteous disposition, regular business habits, 
and thorough knowledge of the principles and practice of the 
law he is required to administer, eminently suit him. Mr. 
Baldwin was afterwards appointed one of the Commissioners of 
the Court for Relief of Insolvent Debtors in Ireland ; and, on 
the retirement of William Henry Curran, Esq., his fellow com- 
missioner, continued to discharge the duties of the office until 
his lamented death. The universal respect paid to his memory 
is the best proof of the esteem in which he lived. 
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JAMES O'BRIEN, Q. C, M. P. 
Second Sergeant at Law. 

From the very outset in his professional career, Mr. O'Brien 
secured and maintained an eminent place in his profession ; and, 
on my joining Circuit, I found him, whom I had known when at 
school, one of the Juniors in most repute. He can have the satis- 
faction of remembering that he earned his position by sheer in- 
dustry and deep knowledge of law. He has not the dramatic 
talent of some of our nisi prius counsel. He cannot brighten 
up a jury by putting the case of his adversary in a ridiculous 
light, and win verdicts by the magic of his eloquence. His 
appearance is indicative more of force than grace, and he cer- 
tainly possesses less the suaviter in modo than the fortiter in re* 
He was born in Limerick, in 1806, which county was ably re- 
presented in the imperial senate by his eldest brother, the late 
John O'Brien of Elm Vale. The subject of my present sketch 
was educated partly at Fermoy School, from whence he accom- 
panied the principal, Rev. Dr. Hincks, to the Belfast Institution, 
and well rewarded the care bestowed by his brilliant career in 
Trinity College, Dublin. Amongst other honours, he obtained 
the science gold medal in 1825. When a law student in Lon- 
don, he attended the chambers of Mr. Andrew H. Lynch, after- 
wards an English Master in Chancery, whose chambers were 
much frequented by Irish law students, arid there he became 
initiated in the subtleties and intricacies of Conveyancing and 
Equity drafting. He was called to the Irish Bar, Easter Term, 
1830. Connected by family ties with the eminent Clare solicitor, 
Mr. C. O'Brien, who continued until the present session one of 
the members for the county Clare, and early established as the 
Junior of another influential Clare solicitor, Mr. Richard Scott, 
Mr. O'Brien became at once favourably known in the courts 
houses of the Munster Circuit, and his name is called as frequent- 
ly in the library of the Four Courts as any of his brethren, save 
perhaps that of Francis M'Donough. I have often seen him 
crossing the hall, and his strong sinewy frame seemed taxed to 
carry the plethoric bag, which, stuffed with briefs, as it swung 
along, sufficed, like the war-cry of the Connaught rangers, to 
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clear the way. His laborious habits, untiring industry, and the 
great attention he bestowed on every case submitted to him, 
made his opinion constantly sought as advising counsel, and, 
while at the outer bar, he had the range of the Masters 9 offices. 
His promotion as Queen's Counsel, in 1841, placed him in the 
position of leader, for which his solid talents well qualified him. 
He is not, however, a very successful advocate when a speech is 
required to address the passions rather than the reason of the jury ; 
and, though I have heard him speak well and forcibly on Circuit, 
I think his forte is a tough argument in the Court of Chancery. 
On the death of Mr. Sergeant Warren, in 1848, the government 
bestowed the vacant coif on Mr. O'Brien ; and, as a Sergeant is 
commonly nominated in the place of any of the judges incapa- 
citated by absence, or illness, from holding their assizes, it has 
fallen to Mr. Sergeant O'Brien to go circuit in the judicial capa- 
city. The general approval of the manner in which he dis- 
charged the responsible duties imposed, is the best evidence of 
his legal attainments for the Bench. He represents his native 
city in Parliament, having been twice returned without opposi- 
tion. 

CHEISTOPHER COPINGEB, Q. C, 

Assistant-Barrister for the County KUdare. 

If our object was to indulge in historical and genealogical in- 
stead of legal recollections, the name of Copinger would furnish 
materials for a long paper. According to that eminent antiquary, 
John D' Alton, 1 the Copingers are of Danish extraction. What- 
ever induced them to visit Ireland is problematical ; however, it 
is well ascertained they settled in Cork, where they filled the 
highest stations in civic honours. In 1535, William Copinger, 
mayor of Cork, had a grant of the King's Castle to him and his 
successors in the mayoralty. But our present purpose is not to 
indulge in such disquisitions, so I turn from the contemplation of 
the past to the present. Mr. Copinger had considerable practice 
as a Junior Counsel on Circuit in 1838. He was called to the 
bar in Hilary Term, 1829, and possessed many excellent quali- 
ties for a nisi prim advocate. To a robust person is united a 

1 Vide u Illustrations of King James's Irish Army List" 
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mind of the same texture, and his professional knowledge appears 
always equal to the emergency which demands its use. He is 
a cautious cross-examiner, and, gifted with a strong if not tune- 
ful voice, is a useful auxiliary in any case where there is rough 
work to be done. With those witnesses whose consciences are 
of that India-rubber consistence which makes them expand or con- 
tract their evidence as the dilation or compression suits the view 
they seek to establish, Mr. Copinger can deal with great tact. 
His countenance, more marked by power than beauty of expres- 
sion, assumes a rigidity of feature as he applies himself to break 
down a witness, and a bird might as well try to escape the net 
the fowler had spread, as the over-anxious witness the web in 
which the vigilant counsel involves him. His speeches to the 
jury are devoid of ail ornamentation, but usually effective, being 
plain unvarnished statements of his client's case, accompanied by 
such observations as his practical good sense renders valuable by 
their application. He was made Queen's Counsel in 1847, is one 
of the Crown prosecutors on Circuit for the county of Cork, and 
fills the office of Assistant-Barrister for the county Kildare, to 
the satisfaction of the suitors and practitioners of his Court. 
Although alluding to a circumstance of a personal nature is 
hardly within the scope of these recollections ; yet the occurrence 
which recently befell Mr. Copinger is so singular in its nature, 
and happy in its results, and has already been widely circulated 
through the press, there can be no harm in giving it a place here. 
Mr. Copinger had a client named Ffrench, for whom he conducted 
a suit in Chancery, acting I believe without remuneration. The 
cause having been decided in favour of Mr. Ffrench, that gentle- 
man enclosed a hundred pounds to his counsel, accompanied with 
expressions of gratitude for the professional services rendered. 
This sum, I understand, was returned with suitable acknowledg- 
ments, and there the matter rested ; but the kind and generous 
conduct of the advocate was not destined to pass unrewarded. 
Mr. Ffrench died without issue, and, on his will being read, it 
appeared that, after providing for his widow, he bequeathed to 
Mr. Copinger his valuable landed estate, yielding a sum of over 
a thousand pounds per annum. May like conduct meet a like 
reward, ajad long may this excellent gentleman enjoy his good 
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fortune ! If I pass rapidly over others of my Circuit brethren, 
whose extent of practice denoted the public estimate of their 
talents, it must not be attributed to any want of inclination on 
my part to dwell upon their professional characters. But some 
happened to possess more marked traits than others, whose abi- 
lities may have been of equal, nay, superior rank ; and, as the 
sight falls soonest on the points most prominent in the landscape, 
so, in these pen and ink sketches, I have drawn those portraits 
which were freshest in my memory. Habits of intercourse, and 
personal acquaintance also, enabled me to gain a fuller view of 
some than others, with whom I had scarcely even a professional 
acquaintance. 

Mr. Berkeley was an excellent Junior Counsel. His calm, 
self-possessed manner, distinct method of arguing his points — 
gentlemanly, impressive address, and his careful study of his 
briefs — soon made him a favourite with the Circuit attorneys. 
He was called to the Bar in Hilary Term, 1830, and advanced 
to the well-merited honour of wearing a silk gown in Michaelmas 
Term, 1852. — Mr. Clarke also impressed me with a very high 
estimate of forensic talents, an estimate which his subsequent 
career has fullv borne out. He was called to the Bar in Easter 
Term, 1836, and soon showed he possessed a perfect knowledge 
of pleading, and the laws of evidence, together with accurate in- 
formation respecting Civil Bill Appeals, as objections to Assistant- 
Barristers' decrees are termed. He was advanced to the rank of 
Queen's Counsel in Trinity Term, 1855 ; and, if I can prophesy 
of the future, this is but the prelude to much higher rank at the 
Bar. Many other names merit mention ; but I postpone referring 
to them at present. I must not, however, close this paper with- 
out noticing some members of the Local Bar of the city of Cork. 
Mr. Scannell had extensive practice in Cork. He also was of 
long standing, having been called in 1818, and attended the 
Quarter Sessions Courts of the county, reaping considerable 
emolument from his practice, which the aspirants for professional 
distinction professed to regard as infra dig. This, however, did 
not prevent his having a fair share, both of civil and criminal 
business, at the Assizes, which he disposed of creditably. 
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The Recorder was Mr.Forsayth, called in Hilary, 1824, an ex- 
cellent lawyer and amiable gentleman. The doubt respecting " a 
man being as wise as Lord Thurlow looked," could not have arisen 
had his name been substituted for the sapient-visaged Chancellor. 
He looked every inch a blackletter lawyer, and really was as wise 
as he looked. The Cork attorneys placed great confidence in 
him, nor was their confidence misplaced. Every thing that 
skill could do to insure success for his clients was done, quietly, 
without the least parade or show, and, if the verdict did not 
follow, the fault did not rest with Thomas Forsayth. 

FRANCIS ANDREW WALSH, 
Late Professor of Law in the Queen's College of Cork. 
One damp, disagreeable, wintry evening, during my student 
days, I turned from Bolton Street towards the King's Inns. A 
November fog blocked up the narrow street I had left, and seemed 
to fill every available space in the wide street I had entered. 
The yellow mist pervaded the broad flights of steps leading to 
the lofty doorways of mansions in Henrietta Street, where the 
highest and proudest of Ireland's aristocracy, when Ireland had 
an aristocracy, resided. The wintry blast howled through the 
tall archways of the Inns as I hurried along, and I was well 
pleased to exchange the ungenial atmosphere of the street, for 
the warm air of the well-lighted and lofty dining-hall, where law 
students fulfil the salutary, if not most judicious, method of 
acquiring a taste for digesting law, by devouring their stated 
dinners. It was Grand Day, and we had a large party. There 
were several benchers, many now no more, whose memory is 
sacred to every Irish heart. Chief Baron Woulfe had not then 
reached the dignity of the ermine, but his career as a leader of 
the Munster Circuit was known to fame; O'Loghlen and Chief- 
Justice Bushe, and the accomplished chief of the Common Pleas, 
Doherty, with others, were present. The Bar table was well 
filled, and, among the social spirits that congregated on this 
occasion, was the eminent Irish historian, John D' Alton, whose 
powers of song, and pleasant companionship, would alone render 
him a most cherished acquaintance, were he not also gifted with 
those rare intellectual qualities which have ever been spiritedly 
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devoted to elucidating the History, Genealogy, and Topography 
of his native land. 

I found myself in very agreeable company. Unlike the arrange- 
ment of the English Inn, of which I was subsequently a member, 
where the students sat at a long table, dining in messes of 
four, the Irish students have tables at which ten find place, and 
constitute a social party, if so inclined. Our vice-president, Mr. 

H R , was distinguished by a gentlemanly address which I 

thought then the acme of good breeding ; the experience of twenty 
years have since confirmed me in this impression. The life 
and soul of our party was a lively little gentleman, his intelligent 
features lit up by kindly beaming eyes, his expressive mouth 
bounded by thin and rather compressed lips, on which a smile ever 
hovered ; while the flashes of humour, and sallies of wit, that 
incessantly burst from him, seemed the habitual emanations of 
his nature, rather than the efforts of one anxious to gain the 
character of a wit. His wealth of anecdote — stores of jests — the 
whimsical light in which he put the most commonplace subjects — 
his songs, sung with dramatic humour — soon made him a general 
favourite; indeed, as certainly as a fire creates warmth, so his 
genial temperament acted on all who came in contact with him. 
This was my first meeting with Francis A. Walsh. His father 
had been a physician, practising in the city of Cork. 

The Walshes, in remote times, had borne high judicial honours 
in the south, and perhaps this fact first induced the young stu- 
dent to direct his thoughts to law. In Queen Elizabeth's timc^ 
letters under the Privy Seal commanded that Nicholas Walsh, 
who had filled the provincial office of Chief-Justice of Munster, 
and in 1587 was second Judge of the Queen's Bench in Dublin, 
should be sworn" a Privy Councillor. In the reign of her suc- 
cessor, James I., he was raised to the dignity of Chief-Justice 
of the Common Pleas of Ireland. He also received the honour 
of knighthood, and in 1599 Sir Nicholas Walsh was appointed 
by the Lord Deputy, Assistant to the President of Munster, an 
office for which his former judicial knowledge of the district 
must have well fitted him. Filled with the traditions of his 
country, and of a sensitive impressionable nature, derived, I have 
no doubt, from his mother, who was unhappily afflicted with loss 
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of sight, her sad privation drew closer those ties of affection 
which exist between parent and child. The young student 
Francis soon " lisped in numbers." lie became the Laureate of 
his circle, and many who were the companions of his boyhood, 
and his schoolfellows at the celebrated academy of the late 
erudite Martin John Farrell, well remember the brilliant dis- 
plays of his poetical genius. Some idea may be formed of the 
talent he evinced from the fact, that those effusions were frequently 
rewarded by a holiday, gained by the author for his fellow-pupils 
and himself. He also was a pupil in the school of an eminent 
science-master in Cork, William Finny, and he being fond of 
study, and a youth of quick intellect, became possessed of a 
great store of general learning, which he turned to good account 
in his subsequent career. 

Thoughts, which in youth bud forth in poetry, in maturer 
years are often cultivated into flowers of rhetoric. There was 
no lack of occasions in the Capital of the South to call forth 
the oratorical powers, and I could name many of the inhabitants 
who have reached a very high place in public estimation as elo- 
quent speakers ; and into this formidable array Frank Walsh, as 
he was familiarly called, early entered. His efforts were rapidly 
successful, and the public judgment stamped approval on his 
youthful brow. Again and again he entered the arena, and 
fresh triumphs rewarded each display. Wherever Liberty was 
menaced — Despotism required to be denounced — Religion to 
be upheld — or Bigotry confronted — there his voice was heard. 
The cause of his country — his creed — the diffusion of knowledge— 
the spread of education — the advancement of temperance — each 
claimed him as a champion, and never did more dauntless 
knight take his place in the lists. Cork had reason to be proud 
of such a son, and she was proud of him ; he, too, was proud of 
the interest his fellow -citizens evinced in his behalf, for, on being 
called to the Bar, not long after my first introduction to him, in 
Michaelmas Term, 1836, he settled himself in Cork, and thus 
became one of the local counsel. It is now too late to express 
an opinion upon this step ; but I often regretted, when marking 
the superior manner in which he disposed of the trivial cases in 
which he appeared as counsel at Quarter Sessions, and the vast 
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resources he brought to bear on some petty larceny charge 
which he defended at the Assizes, what a pity it was that such 
talents had not a higher range. I know this feeling was shared 
by Tery many better qualified to express an opinion than myself, 
especially those who heard him on great occasions ; and when a 
suit, removed from the Ecclesiastical Courts, wherein it had its 
local origin, required his attendance in Dublin, his argument in 
the cause was pronounced by a talented member of the press 
(a barrister who had never heard Mr. Walsh before) as " the 
most masterly argument he ever heard in his life." But the small 
size of the theatre, however it may interfere with the profits, 
cannot detract from the merit of the actor ; and, in the various 
session towns of the county of Cork, and during the Assizes, this 
able practitioner was in great request. As a practising barrister 
Mr. Walsh displayed an energy of mind, a quickness of perception, 
a clearness in statement, an aptitude in reply, which would have 
gained approbation in the highest tribunal of the land. His 
style of speaking was versatile, and always in keeping with the 
subject-matter of discourse. Light or humorous topics he 
tossed off like shuttlecocks, making a battledore of his wit, 
and the adroitness of his hits delighted his auditory. Matters 
of grave importance met with the dignified reserve which was 
due to them ; and the listener who had been moved to laughter 
by his humour, was hushed into respectful attention by the 
chaste beauty of the language in which he clothed topics requir- 
ing a lofty tone. His speeches, delivered with an earnestness 
of voice and gesture that riveted eye and ear, were capable of 
producing powerful effects ; and Judges going the Munster 
Circuit for the first time, having no previous opportunity of 
estimating Mr. Walsh's abilities, could hardly fail in being sur- 
prised and gratified. " I well remember," said Baron B. to me, 
" the impression he made on my mind when I heard him for the 
first time. I was trying a case of great importance in Cork, 
there was a very able bar on both sides ; Mr. Walsh was Junior 
for the plaintiff, but, though in Court during the progress of the 
case, did not do much beyond examining some witnesses. The 
case for the defendant closed earlier than was perhaps antici- 
pated, for both the plaintiff's Senior counsel were absent, and one 
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of them was to have replied. Mr. Walsh asked for a postpone- 
ment on this ground, which I would have been glad to concede, 
as I felt the difficulty of a Junior under such circumstances, and 
I really was reluctant, in a case of such magnitude, to have a 
risk incurred from inexperience ; but the Assizes had been 
already much protracted, and jurors were impatient, and* the 
defendant's counsel would not hear of delay, so I felt reluctantly 
compelled to ask Mr. Walsh to proceed. He had not spoken two 
sentences before I felt quite relieved. He was perfect master 
of his case in all its bearings ; facts and law were placed in 
most luminous order, and his observations to the jury distin- 
guished by beauty and force of language, such as I seldom heard 
equalled. I need not say I had frequent opportunities of hearing 
him after that." 

It is only just to the professional gentlemen of Cork to men- 
tion, that the prophet was not without honour among them; they 
fully appreciated the talent located in their city, and did not 
allow it to grow rusty by disuse. Many a time have I marked 
the incessant calls upon Mr. Walsh's professional skill, one 
attorney rapidly replacing another, in his well-arranged study in 
Marlborough Street, where the engravings of the great masters 
of English law, over the chimney piece, seem to my pained 
recollection now looking down as they meet my familiar glance. 
It occasioned no surprise that, in the selection of gentlemen to 
fill the Professor's chairs of the Queen's College of Cork, that 
of the law was given to Francis A. Walsh ; for we all knew that, 
if he relinquished his local habitation, his name would be a sure 
passport to professional advancement in Dublin, and one so skilled 
in the practice of the Civil Bill Courts would have obtained a 
chairmanship, while his business at the Bar must have speedily 
procured him a silk gown. But a higher power controls the 
destinies of men, and the place which gave Mr. Walsh birth was 
destined to hold him in the enduring embrace of death. 

I can hardly bring myself to speak of his social disposition 
further than I have already done; for, to those unacquainted with 
him, my words might seem exaggerated, while by those who 
knew and loved him (and these are almost synonymous terms 
when applied to him), I may be regarded as falling short. But 
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I can appeal to almost every member of the Munster Bar if a 
finer, more generous, or cordial heart ever throbbed in a human 
bosom. He was happy in the love of those he loved. His 
talented wife enlivened his fireside circle by her unaffected good- 
nature, and made his friends welcome with an hospitality that 
amounted almost to a proverb. Many a time have we been 
absentees from the Bar mess, attracted by the gay circle congre- 
gated around the festive board of our kind friends, where a per- 
petual flow of good-humour seasoned the delicacies which were 
provided for our repast. Here the venerable Father Matt Hor- 
gan, who united the wisdom of the sage with the simplicity of 
a child, would entertain us with the antiquities or eccentricities 
of Blarney, of which stone-renowned locality he was parish 
priest ; or another joyous member of the church, Father Dick 
Walsh, would draw graphic pictures of the amphibious inhabi- 
tants of the coast. The dramatic talents of Dinny Leonard had 
here full scope, and the late humorous Quintin Kennedy set 
the table in a roar. I have often noted the difference of de- 
meanour of the same individuals when assembled in different 
mansions, with all modes and appliances to promote amusement 
equal, and have tried to ascertain why there should be such dif- 
ference. The conclusion I have arrived at is, that the cause 
exists, not in the guests, but in the hosts. They it is who give 
the tone to their company. If the master and mistress of the 
house are cheerful and hnppy, possessed of tact to render their 
guests pleased with each other, all goes on well. If, on the other 
hand, a thoughtful visage or gloomy brow in the hosts meets 
the eye of the guests, the genial current of the social stream is 
frozen, and stagnation ensues— a chill crawls, like a clammy snail, 
over the senses, and the best-assorted feast grows " flat, stale, 
and unprofitable." 

The generous hearts of Frank Walsh and his lady clearly be- 
longed to the first order of social beings, and hence it was their 
parties were invariably pleasant. 

While filling so large a space in the estimation of the profes- 
sion, and ministering to the happiness of bis domestic circle, 
discharging the duties of Professor of Law in the Queen s Col* 
lege of Cork, and growing daily in the affections of his fellow- 
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countrymen, this gifted man devoted no email portion of his 
valuable time and great talents to the furtherance of a project 
dear to every friend of humanity. Few are ignorant of the re* 
formation in the habits of the Irish nation, of which the late 
lamented Father Matthew was the apostle. Every lover of his 
country and his kind hailed with joy a movement which pro- 
mised such beneficial results, as inducing a people, who loved 
whisky with an unquenchable affection, abstaining from tasting 
it. Many a time have I heard the zealous divine, who, guided 
by the Almighty Power from whom all blessings flow, raised his 
eloquent voice in the cause of sobriety ; and full of joy was the 
heart of the apostle of the Temperance reformation when his 
loved and gifted friend, Frank Walsh, became enrolled among 
the members of the society, and an ardent advocate for the good 
cause. His aid was most powerful. Next to Father Matthew, 
" Counsellor Walsh, " as he was then called, was the most power- 
ful speaker at the temperance meetings ; and, as I myself was 
an humble labourer in the same field, I had the pleasure of hear- 
ing many of his soul-stirring appeals. His influence was such 
as might have been expected from my notice of his great 
rhetorical powers. Convulsing his audience with laughter by 
some amusing anecdote, told with comical humour, then draw- 
ing tears from eyes unused to the melting mood, by painting, in 
vivid colours, the ruined husband — the heart-broken wife — the 
neglected children — the desolate home — where the vice of intem- 
perance found access. His unassuming cordial manners, those 
winning ways that gained him the esteem of his equals, endeared 
him to the hearts of the people, who are ever true in their in- 
stincts of like or dislike. But this eloquent tongue is voiceless— 
the warm heart has ceased to beat — the joyous spirit is gone to 
its kindred home. His illness, attended by much physical suf- 
fering, was watched over by one who, for many years, had 
shared the fortunes and lightened the cares of life to her at- 
tached husband. But all that love and skill could prompt was 
unavailing, and in August, 1852, Frank Walsh was no more. 
He died at an early age for one who acquired such a name, not 
having seen more than forty-seven years. His death fell upon 
the public like a calamity. His presence was so well known in. 
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the local circles of Cork, his absence left a gap that was 
sensibly felt. His voice sounded so pleasantly in the public as 
well as in the private ear, that men fancied they heard his well- 
known accents, and sighed when the consciousness was certain 
they should hear them no more. I had hoped, and indeed be- 
lieved, that some memorial of this lamented gentleman — some 
tablet inscribed with his name and profession — would have per- 
petuated the remembrance of his worth in the scene of his honour- 
able and useful labours. It is not yet too late ; and I shall be 
happy if this sincere, however inadequate, tribute from one who 
loved him, induces the citizens of Cork to erect a monument to 
him in their city, and thus preserve from oblivion the honoured 
name of Frank Walsh. 



Art. IL— SHIPS' LIGHTS, AND THE RULE OF 

THE ROAD, 

Br H. C. Rothery, Esq., M. A., Registrar of the High Court of 

Admiralty and Appeals. 

THE increased number of cases of collision, between British 
vessels, of late years, is a fact which admits of no dispute ; 
though it is, beyond question, a fact which reflects strongly upon 
our national character for seamanship and maritime skill. In 
speculating upon the causes of this fact, a problem presents it- 
self, the solution of which will be doubly satisfactory ; for, in 
seeking the occasion of our misfortunes, we shall probably discover, 
at the same time, the means of lessening them. The circum- 
stances under which this great evil has developed itself, are, as 
is justly stated by Mr. Rothery, " the greater speed and greater 
number of all descriptions of vessels now navigating the seas in 
all directions." 

But these are rather the conditions under which the acci- 
dents have happened, than reasons why they should continue to 
happen, if our rules of navigation are sufficient for the purposes 
for which they were framed. But though we have in this gene- 
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ral fact no direct solution of the difficulty, yet it may lead us to 
what will both explain and remedy it. For upon it is fairly 
raised the important question, whether the present rules for the 
navigation of vessels, and the lights at present in use, are ade- 
quate to meet the vastly altered circumstances of British shipping t 

Some of these rules were made or adopted at an early period 
of our national seamanship, when vessels were few, and their 
progress through the water was slow. Others have been framed 
in later days by the wisdom of Parliament, and under its sanction, 
after the growth of collisions had been observed. But in spite 
of old rules and new — in spite of Trinity House regulations for 
the number, the colour, and the position of lights — the evil has 
grown, and continues to grow, steadily and ruthlessly. Under 
these circumstances, the fault may fairly and probably be laid at 
the door of the rules and regulations themselves. A candid and 
scientific inquiry into their sufficiency and adaptation to these 
times, with well-considered suggestions as to what should be 
substituted for any insufficiency and shortcoming in them, is a 
subject for a savant and a philanthropist. In Mr. Rothery's 
brochure we have this important subject treated in a manner 
worthy of its consequence and gravity. It is a most valuable 
contribution, and has already received the attention which it 
merits from the Board of Trade, and will, without doubt, lead 
ere long to beneficial changes in the matters of which it treats. 
We therefore feel it our duty to call our readers' attention to its 
suggestions and recommendations. At the outset, Mr. Rothery 
proposes to extend to sailing vessels the use of the coloured 
lights which are at present confined to steamers ; and upon this 
extension he bases the changes which he recommends to be made 
in the rules of sailing. By the present practice, sailing ves- 
sels at night only carry or exhibit a single white or bright light, 
while steamers carry three lights— a bright one at the mast- 
head, a green one on the starboard-side, and a red one on the 
port- side. 

It appears a curious circumscription to confine side-lights to 
steamers, while there is nothing to prevent a sailing vessel from 
carrying them commodiously and ostensibly. If they are useful 
and requisite in the one, it is a necessary consequence that they 
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must be so in the other. No purpose can be served, and no ob- 
ject can be attained, by carrying out such a distinction between 
these two classes of vessels. 

The utility of the side-lights is proved. In the case of a 
steamer, it can be at once known, from the colour of the light 
seen, which side of that vessel is towards you, and consequently 
where her head is, and by approximation what her course is. 
Now all these circumstances, if they show a risk of collision, at 
the same time indicate to the seaman's mind the very means of 
avoiding it. 

This is the case of the coloured lights. 

But when a single white light is seen, whether a-head or on 
either bow, it gives no warning or indicium whether there is or 
is not a danger of collision — whether the vessels are going clear 
of each other, or are crossing each other's course. Irreparable 
time is lost in this speculation, during which the vessels close 
upon each other, and a collision is the result. The white light 
may therefore be said to be more often deceptive than useful. 
It either indicates danger, without showing the way to avoid it, 
or it gives no sign of danger at all. 

From the lights, Mr. Rothery passes to a consideration of the 
rule of the road. There are at this present time two distinct 
rules — the old one, and the statutory rule of the port-helm. By 
the old rule are determined all questions between foreign vessels, 
and between a British and a foreign vessel, and it is still prescribed 
by the Admiralty for the guidance of Queen's ships. It may be 
thus stated : — That a vessel going free shall give way to a vessel on 
a wind; that a vessel dose-hauled on the port-tack, shall give way 
to a vessel close-hauled on the starboard-tack ; and that a steam vessel 
shall always give way to a sailing vessel. 

The rule of the port-helm is laid down in the 296th section of 
the Merchant Shipping Act, and applies only to British vessels. 
Its effect may be thus stated: — That when two vessels are meeting 
one another, so as to involve a risk of collision, if they continue their 
respective courses both shall port their helms, so as to pass one an- 
other on the port-hand. 

To both these rules Mr. Rothery takes exceptions. The old 
rule is open to this grave objection : At night it is frequently 
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utterly impossible to' make out whether the vessel which you are 
meeting is going free, or is on a wind. " Look then at the result," 
observes Mr. Kothery; "the vessel close-hauled on the port- 
tack, seeing another vessel approaching at night, keeps her course, 
not knowing whether the other vessel is not going free ; for if 
she is, the port-tack vessel is bound to keep her course close to 
the wind. They approach close to one another, and then it is 
discovered, but too late, that the approaching vessel is close- 
hauled on the starboard-tack, and a collision almost inevitably 
takes place, it being the bounden duty of the starboard-tack vessel 
to keep her course close-hauled to the wind. 

"And here let me observe, that two vessels approaching one 
another from different directions, necessarily have the wind from 
somewhat different quarters. The direction in which a ship re* 
ceives the wind is a resolved direction, arising partly from the 
direction of the wind, partly from the motion of the vessel. This 
will be at once seen in the case of a steamer. Suppose her to 
be going ten knots with the wind directly aft, blowing with a 
velocity of only five knots, she would in that case receive the 
wind directly a-head with a velocity of five knots. In the same 
way a sailing vessel, by her own motion, brings the wind as it is 
called a little a-head. which gives her the idea that she is going 
nearer to the wind than she in fact is, and consequently, that 
the vessel approaching her has the wind more free than she in 
•fiict has it." 

We call our readers attention to this passage, as well because 
it states a philosophical fact of very considerable importance in 
considering our subject, as also because it accounts for the discre- 
pancies so often observed between the statements of the crews 
of two conflicting vessels, and which may thus be accounted for 
without the necessity of imputing perjury to either crew. As 
each vessel drew the wind a little a-head, it consequently ap- 
peared to the respective crews more free from their opponents. 
Under such circumstances as we have described, the old rules 
are good for nothing, for the simple reason that the parties are 
in complete ignorance which of them to apply — whether to keep 
their wind or give way. But the mischief does not stop there. 
It equally occurs where the rules have been strictly adhered to. 
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Cases occur where a close-hauled starboard-tack vessel, by star- 
boarding her helm would avoid a collision with a vessel on the 
port-tack ; but she renders it inevitable by keeping her course. 
And when a collision would be prevented in such a case by both 
the vessels putting their helms down and going about, the star- 
board-tacked vessel makes it a certainty by not giving way. 

The rule of the port-helm next comes under Mr. Rothery's 
comment. This rule has been decided to apply only to the case 
of two vessels meeting end on, or nearly so. The decision thus 
leaves out the cases of vessels crossing each other's course, and 
of vessels approaching each other close-hauled on opposite tacks. 
These cases are therefore subject to no rule whatever. The 
helmsman of the one vessel may put his own helm either to port 
or to starboard ; and he can never be sure what course will be 
taken by the vessel which he is meeting. To the port-helm rule, 
therefore, Mr. Rothery states two objections : first, that " It does 
not provide for the case of vessels crossing each other's courses, or 
approaching one another close-hauled on opposite tacks, which 
is the most frequent occasion of a collision." And, secondly, that 
" There being no rule for such cases, it induces in seamen an 
impression that they are bound to port their helms whenever 
there is a risk of collision, or whenever they are approaching 
each other, whatever may be the circumstances and the relative 
positions of the two vessels." 

After having opened his subject in the mode which we have en- 
deavoured to follow, Mr. Rothery proceeds in an interesting detail 
to propound and explain his own recommendations and sugges- 
tions, the rationale of which is further elucidated by diagrams. 

En resumd, Mr. Rothery proposes the following rules for a 
vessel meeting or crossing another by day : — 

" 1. — If both vessels are meeting end on, or nearly 

end on - - - - - Port. 

2. — If they are passing to port - Port. 

3. — If they are passing to starboard - - Starboard. 

4. — If a vessel be seen a-head, or nearly "i Go astern 



} 



a-head crossing - - / of her. 

5. — If broad on either bow, and crossing -J „ ee P awa 7 

I from her." 
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And he shows that the same rules are precisely applicable to 
night navigation, if the coloured lights be adopted. 

The rules thus suggested seem to us to have the requisites 
which rules should have. They are effectual, they are easily 
intelligible, and they are few. For the rest we refer the reader to 
Mr. Rothery's interesting brochure. We have read it ourselves 
with great satisfaction, and hope that it will receive in the pro- 
per quarter the consideration which it merits. It is a striking 
feature in the times, that a legal functionary like Mr. Rothery is 
not contented to discharge the arduous duties of his position 
honourably and well, but utilizes the opportunities which his 
office gives him, of benefiting his country by extracurial labours 
of importance to the commerce of the country and the lives of 
our countrymen. 



Art. HI.— THE VOCATION OF THE LAWYERS IN 

PARLIAMENT. 

BOTH in the House of Commons, and out of the House of 
Commons, there prevails a strong prejudice against 
Lawyers, Members of Parliament. Yet, what would Parlia- 
ment be without the Lawyers ? But, though we Lawyers may 
hold that this prejudice savours of ignorance or jealousy, it 
would be wise to look well at the cause, and conciliate in favour 
of the class the good opinion, the want of which militates against 
its usefulness. 

The form which the objection takes is, that the Lawyers do 
not sufficiently regard the natural, conventional, mixed, and 
exceptional circumstances, but hold by legal and technical 
maxims founded in ancient prejudice and bygone times ; and 
that by a spirit of objection, and a course of antagonism, they 
resist the efforts to improve, even where they admit the defect, 
without substituting a better thing — that they make the law 
which is, the standard of the law which should be, when the 
very matter of grievance is the defect of the existing law. 

VQL. III. NO. VI. Q 
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As ladies despise the professional musician, for that she plays 
too well, so the country gentleman and the lay member are apt 
to despise the Lawyer, for reasoning and speaking too well. 

Opposed by partially grounded prejudice and jealousy, the 
Lawyers make less way in Parliament than their abilities might 
seem to promise. 

It is matter of common concern to remove this evil. 

It is related of the present Lord-Chief Justice, Lord Campbell, 
that, when in the Commons, he did not content himself with ob- 
jecting to the measures and amendments proposed by others, 
but assisted in enabling them to realize their views ; and he de- 
servedly won favour from all quarters, with great advantage to 
the public service, for his kindly good sense hindered the pro- 
duction of much crude and impracticable legislation. 

How can the Lawyers in Parliament serve themselves and 
the country too ? We answer by assisting rather than by ob- 
jecting ; by taking a survey of the whole field of legislative work, 
and selecting a portion of it for their own labours; and by pro- 
pounding and suggesting, and assisting in propounding and 
suggesting, what will go to develop, rather than what will go 
to destroy. 

The business of Advocate has no place in the office of Legis- 
lator. It is his office to construct — to collect the fragments 
of suggestion, and weave them together in a well-constructed 
law. 

Why should not Lawyers, being Members of the House, 
meet as the Scotch members and Irish members do, and consider 
the frame of measures to be submitted to Parliament, and resolve 
to support whatever is good in purpose or good in method, hav- 
ing come to some preliminary agreement as to purpose and 
method. 

In a late number of this publication, we suggested that the 
House should be divided into committees for its leading purposes. 
If such a course should be adopted, the legal members might 
perform most excellent service. The reasons we urged for the 
plan are too lengthy to be reinserted on this occasion. It is 
sufficient to call attention to the suggestion, which is of full as 
much importance as the reform of the electoral body and 
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of the electoral processes, constituting the common notion of the 
reform of Parliament. 

Our Lawyer members would do well to consider how the 
want of an arena for their grayer and methodical discussions 
occasions much of the difficulty under which they labour. In 
court they are as parsons in the pulpit, secure of an audience, 
judge or jury, who must hear if they speak. In the House of 
Commons the judge and jury are a shifting body ; it may be one 
thing at one moment, and another at another, even in the course 
of the self-same half-hour's speech* 

Apropos to these suggestions, and as a connected part of a 
scheme of operations, we would call attention to suggestions offered 
some while ago in the Law Review, for making the office of Lord 
Chancellor conformable to and efficient for its purpose in the 
matter of legislation. It was there suggested that he should sit 
forty days in the year (as the proportion of service due to legis- 
lative matters, which are now sacrificed too largely to judicial), that 
he should be attended by the present and late law-officers of the 
Crown as counsel. This would be another subsidiary way of 
bringing into use the representatives of the profession, and pro- 
viding for a systematic conservation and development of our 
legal institutions. 

Why should not the lawyers, in Abraham and Lot fashion, take 
each their way, and do suit and service to the House in watching 
a range of measures, in a statesmanlike way, as a whole, in 
their connection with one another, and on principles intelligible 
to the people as well as to lawyers ? It was so that the giants 
.of the Jast generation worked. 

Thus, for instance, might not some one take to himself the 
question of tribunals at large, and try each proposition for a new 
tribunal by its fitness to the general range of tribunals, and 
their subordination to the hierarchy of tribunals ? 

Why should no* another pay regard to procedure as a matter 
per se, and watoh every measure in relation to procedure, natural 
or other, till a common convenience and a common law should 
prevail in that every-day and all-important olass of matter ? 

Why should not another take heed to pleading and another 
rto forms, and give to these matters, now deemed technical, the 
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wholeness, fulness, and completeness both of common sense and 
of science ? 

Grievous is it to witness the floundering discussions that take 
place in Parliament on such matters, with no principle to guide 
or recall the steps of the wandering debater. 

Again, there is business for one who will watch the ascer- 
tainment of the law — for another to watch its assimilation — for 
another to develop imperfect laws and imperfect institutions — 
for another to remove glaring defects — for another to watch the 
amalgamations of the provisions of the law, into one systematic, 
convenient, and universally intelligible system. 

There are other divisions of the general subject, such as the 
structure ofouractsof legislation — the improvement of the pro- 
cedure of legislation. Indeed, we would venture to state, that 
there is a wide field of work for each and every Lawyer in the 
House. 

So far as to the distribution of work among the fraternity, 
what should be the mode of contributing help ? Let it be a 
rule to suggest in private the objection, that would be opposed 
if publicly made, till suggestion prove useless, and to discuss only 
in public what in private has been rejected. 

So shall all Lawyers not be regarded as Bedouin Arabs in 
the desert, but as men who can associate in fellowship and 
charity. 

But the Lawyers will say two things you are to remember : 
first, that we have not time or means to prepare for this work ; 
and, the work being of the sort that we do in our ordinary avo- 
cations, which are gilded by fees, it is eminently distasteful to us. 

We have in recollection both these objections, and the 
suitable remedy. 

Let the Lawyers join in requiring that the House shall have 
an organized body of assistants adequate to its legislative work, 
so disposed as that every body may avail himself of it ; and let 
it be the office of these assistants to give, in brief fashion, not 
merely the law in its proposed terms, but the law as it is, with 
the grounds of its emendation. 

Let both the law and the breviate be written in uniform 
manner, and our Lawyer member, with his habit of getting with 
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a glance at the scope of his brief, will take to his work without 
difficulty. 

Nor is the work without its fee ; there rise before the am- 
bitious eyes of the Lawyer the great prizes of the profession, 
which are deservedly won by legislative labour, which is more 
akin to the judicial than that of the advocate; indeed, we hold 
it to be of the greatest importance to the State, that our judges 
should come face to face with the people as men do in Parlia- 
ment ; and that, before they construe Acts of Parliament, they 
should learn how Acts of Parliament are made. It is to the 
introduction on the Bench of men who have passed through 
a parliamentary career, that we owe much of the breadth that 
there is in English Law ; and we should be glad of the means 
of ensuring that no man should come to the Bench who had not 
sat and served in Parliament. 

On this head we trust that the New Reform Bill will contain 
provisions for enabling the profession to elect its elite as mem* 
bers of Parliament, so that we should not be wholly indebted 
to the haphazard eleemosynary aid of other constituencies to give 
us a fair supply of parliamentary Lawyers for our future judge- 
ships. 

A batch of five representatives of the profession elected by 
the Solicitors as well as by the Bar, for each of the three king- 
doms, would give us a body of picked men, from whom our judges 
might be selected without reference to party views, but for the 
eminence they should attain in Parliament, as well as the some- 
what questionable eminence they attain by advocacy in the 
profession. 

It has been a reproach to many Lawyers, that though they 
have served their clients well, and themselves better, they have 
served their country not at all. Now, a man is not fit to hold 
the first offices in the Law, who has not some measure of that 
generosity which is called public spirit. 

We wish to facilitate the development of that public spirit 
without requiring too great a sacrifice of private advantage. 

Some time ago we suggested that our legislative machine, the 
House of Commons, should borrow from the Lords a contrivance 
for making its legislative work proceed. It is well known that 
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the work of this sort in the House of Lords is much aided by 
the presence there of the retired Chancellors; and, in following 
out the idea thereby suggested, we recommended that the Law 
Officers of the Crown should receive specific reward for their 
parliamentary service ; and, to aid them by the friction of an 
opposition, the outgoing Law-Officers should have a pension for 
like service to be performed in opposition. We reiterate the 
suggestion as a means of giving leadership to the members of 
our profession in the House, and a more systematic direction to 
their efforts, and we would extend the rule to the Scotch and 
Irish Law-Officers for the same reason. 

We recommend to our friends in Parliament the contemplation 
of the loose, disorderly, laborious, and unsatisfactory methods 
that now prevail. We urge their consideration of what has 
been so often suggested for the improvement of our Parlia- 
mentary arrangements, and a careful watchfulness of the labours 
of the Statute Law Commission, which ought to be made largely 
available for the aid and comfort of the working member and 
the ulterior amendment of the Law. 

A member, however, should not content himself with a ques- 
tion or a suggestion, with a grumble or a growl, but should 
move by way of resolution ; so it was that Mr. Collier obtained 
for us limited liability, and so it has been with other matters : 
that is the best way of ascertaining the sense and desire of Par- 
liament, which, being ascertained to be favourable, the labour of 
preparing a law becomes much less, for the mover is assured of 
what otherwise constitutes one half of his difficulty, of a cordial 
reception and also of the prevalent ideas which obtain in matters 
of detail. 

This, too, is the best method of ensuring a good general exposi- 
tion of the leading principles and features of a subject, which, if 
proposed in the form of a bill, are apt to be lost in details of a 
secondary character. 

We cannot but think that if the Law Amendment Society 
would take up matters now on a comprehensive plan, eschewing 
small and immediate successes as no longer their fit policy, since 
the principle of legal reformation at large has become the es- 
tablished policy of Parliament :— if covering the whole field of 
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Law by a judicious arrangement of committees, it would collect 
and register the suggestions and proposals that are made, in 
such a manner as that, when a subject becomes ripe, there may 
be material for active legislation, that useful and excellent 
society would best perform its vocation. And further, if these 
matters were announced in its journal, that publication would 
assume a character of practical usefulness, of great value to its 
members in Parliament, and to the cause which it has so ably 
ushered into the political world. 

The Law Amendment Society should be the common meeting 
ground of the Law Reformers within and without the House. 
But to execute its task, its policy should be comprehensive. 
It should proceed without fear, favour, or affection for any, but 
with a plan of giving to every active Member of Parliament a 
helping hand. 

There are topics that do not find place in its journal, which 
might well supersede the commercial announcements, and be 
more in character with its objects, such as, for instance, the an- 
nouncement of works on different branches of the Law: — some- 
times under the name of the author, sometimes under that of 
the subject, sometimes under that of the publisher, sometimes 
in miscellaneous fashion. If the commercial profit be of import- 
ance, the advantage might be confined to those who pay the 
price. After a little time, every body would find it worth while 
to have his appearance thus duly notified. 

This remark is especially applicable to our present subject. 
The member of Parliament has no means of knowing, without 
more time than he can spare, where he may look for information 
on legislative topics. 

It would be well, too, if there were now and then a notice of 
topics on Law Amendment treated in other publications. Very 
valuable articles appear in the lay periodicals, and sometimes 
bye notices in works addressed principally to other subjects. 

We must not complain of our representatives in Parliament, 
if we do not ourselves lend suitable aid, by petition, by memorial, 
by discussion, in the press, by every mode in which the public 
voice may make itself heard ; and this should be done in such a 
publication as the Law Amendment Journal, in a systematic 
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manner, so that by no great labour of research past suggestions 
may be recovered for immediate use. 

Still the Lawyer Members of Parliament must mainly rely 
upon themselves. They have declared themselves leaders of the 
people, and must fulfil their promise, for the sake of their own 
interests, if not for that of the public ; but, we believe, that that 
of the public will commonly be found the predominant motive, 
for it is very rare to find men of great energy who have not some 
largeness of spirit, and generosity of character, in matters of 
common concern. Into these secret recesses we do not desire 
to enter. If the Lawyers will but serve their country by the force 
of any motive which God has implanted in them, we shall be 
well content ; but we deprecate the appearance on the public 
arena of men of no parts or spirit, who occupy places which better 
men might fill, and create a prejudice against their class unfa- 
vourable to the common interest. 

We must not omit to acknowledge that Lawyer Members, in 
the last and present Parliament, have shown a disposition to 
useful exertion of an unquestionable kind, and, we believe, that 
if the legislative arrangements, both as respects the structure of 
our law, and the method of proceeding in the several stages of 
discussion, were settled in some convenient fashion, these efforts 
would be far greater, and their work would tend to improve 
habits of co-operation ; but, at present, the movements are for 
purposes too fragmentary and limited, with too little reference 
to general policy or principle, and the general scheme of our ar- 
rangements. Hence the work takes the form of detail, and is 
multiplied exceedingly. 

Since writing the above, the Report of the Statute Law Com- 
mission has appeared. Here is a subject that should engage the 
attention of every Lawyer (and every statesman, too) in both 
Houses; nor should they be content to accept the elaborate apo- 
logies or justifications of the Commission on the one hand, nor 
the attacks made on them on the other, without looking keenly 
into the state of the question. If we should accept the views of 
the Commission, as set forth by themselves or their eulogists, it 
might be considered that the great work is all but performed, or 
about to be performed. If we should accept the opposite view, 
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nothing has been really done — there is no design, or plan, or prin- 
ciple, whereon design or plan can be framed, and the piecemeal 
efforts can eventuate in no success. There must be some mean- 
ing in the views taken by the opposite sides on this subject ; 
something which makes the Commission so earnest in its own 
defence, so changeful in its course ; something which makes the 
Law Reformer so earnest in his attacks and remonstrances. 

Now, the legal Members of Parliament should read the Reports 
of the Commissioners, the papers which have, from time to time, 
appeared both in the "Law Review" and in the "Law Maga- 
zine," and those which have appeared in the daily and weekly 
press, in "The Times," "The Post," "The Chronicle," "The 
Daily News," " The Spectator," " The Solicitors' Journal," " The 
Saturday Review," " The Press." These journals have taken 
up the subject at different points of view, and it seems to us time 
that the leading men in both Houses of Parliament should possess 
themselves of the subject, and moderate between the contending 
parties — perhaps out of their cases combined, the whole truth 
might be elicited. It should be observed that the last Report 
of the Statute Law Commissioners ignores pretty nearly all that 
has been said, done, or written on the subject, between the year 
1834, when the former Statute Law Commission reported, and 
the proceedings of the present Statute Law Commission, which 
was appointed in 1854. A simple chronicle of the transactions 
of that omitted period would disclose nearly the whole matter, 
and afford the solution of difficulties that had been overcome be- 
fore the present Commission was instituted. Indeed, it may be 
said that almost all the difficulties of the present Commission 
have been created by the want of a judicious compilation of the 
suggestions made to Parliament, and illustrated by Acts of Par- 
liament, consolidated and otherwise. 

It is clear to us that we have arrived at the period when ju- 
dicious moderation, by which we mean not the ignoration of any 
portion of the truth, but the recognition of all portions, without 
needless personal reference, is likely to meet with success. 

But nothing can be so practically injudicious as to lay claim, 
on the part of the Statute Law Commissioners, to success, or 
even the well-grounded expectation of success, by the present 
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methods, for that would be to drive Parliament to deny the very 
means of success : the reinforcement of the Commission by men 
and money. 

We are satisfied that if the proceedings were cpnducted upon 
principle and design, and in an orderly manner, that Chancellors, 
Judges, Peers, Members of Parliament, Law-Officers of the 
Crown, Law Reformers, Advocates, Agents, and men of business, 
would all find their positions relieved from much embarrassment. 

With this desire, we have urged for years the conduct of the 
matter upon design, plan, specification, estimate, and suitable 
engagements ; and the recognition of the services of all, proved 
by their works to be able to assist in the matter. 

The results of the labours of the Commission will now become 
the subject of criticism; it will be desirable to ascertain the 
principle on which the work should proceed ; to discover the 
form most appropriate for legislative purposes ; and, generally, 
the proper scope for legislative action, and also the proper scope 
for judicial and administrative action. 

But we doubt whether, if the present dilettante course of pro- 
ceeding be continued, in a matter which requires so much thought 
and discrimination, so much energy and experience, and so much 
of administrative foresight, will, and resolution, it be possible to 
effectuate any thing. 

It is unreasonable to expect that the venerable and elder sages 
of the law should devote themselves to such a task ; it is unrea- 
sonable to expect that young men should supply the needful ex- 
perience; aid must be found among those who, neither too 
old nor too young, have both energy and experience ; but there 
needs must be both variety of ability, and a proper quantity of 
each kind. None should be so presumptuous as to imagine that, 
without being reinforced at all points, they can fulfil any large 
section of the matter. 

Above all, the task should be committed to persons who will 
devote their whole energies to the work, and who will exclude 
none who have ability for it from participating therein. 

If our Lawyer and Statesmen Members of Parliament were to 
take the subject in hand as one in which they have a direct prac- 
tical interest as Legislators, Judges, or future Administrators, 
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we should confidently anticipate success ; and we are quite sure 
they would fulfil their vocation in Parliament more satisfactorily 
to themselves and the nation at large, and lay the foundations 
of a future state of Common Law, unequalled in our past history 
for its comprehensiveness and completeness, and for its capacity 
for adaptation to the future exigencies of our administration and 
legislation. This is the practical end and aim of consolidation, 
which is not to be attained by a casual haphazard consolidation 
of those fragments of English law which are to be found in the 
statute book. 

We have been solicitous to point attention to these matters, 
that when the subject comes to be discussed in the next Parlia- 
ment, we may be prepared to consider the fundamental principle 
upon which this enterprise should proceed, keeping in our view, 
by way of warning, the delay and the cost, and the dissatisfac- 
tion which have ensued from building our Palace of Legislation at 
Westminster without well-prepared designs, plans, specifications, 
and estimates of the whole work. 

Better that we should now meditate well our future course, than 
lose what is more valuable than money — the opportunity and 
the services of those whom Providence has ordained should devote 
themselves, for the last quarter of a century, to preparation for 
this work, as well as (in organized force) the services of the 
younger members of the profession, who are to be our future 
Administrators of Law. 

These combined forces acting upon design, and with due 
organization, would speedily execute the work — yet with all due 
preparation and caution, with all due deliberation and revision. 

Let us remember that since 1853, when the Victoria Code 
was announced — our armies have been raised and embodied, have 
gone out to the distant shores of Russia, have besieged its most 
powerful city, have conquered, returned, and been disbanded, 
and peace has been negotiated and made, while that great work 
is barely commenced. Surely, a very modicum of the energy 
that secured the one result might have gained us the other, 
if the work had been undertaken with heartiness of purpose 
and proportionate means. 

We will hope that our Lawyers in Parliament, with honour- 



236 The Etiquette of the Bar. 

able ambition, will strive to help this question out of its rut, 
and to give a fresh start to it ; and we are the more inclined to 
hope, from the handsome spirit of co-operation manifested by the 
members of our profession, this few days past, on the second 
reading of the Court of Probates Bill in the House of Commons. 



Abt. IV.— THE ETIQUETTE OF THE BAR. 

THERE have been of late growing symptoms of dissatisfac- 
tion with the whole system which regulates the profession 
of the Bar. The public, and even the members of the profession, 
have gradually awakened to the idea that some changes might 
be desirable. Those time-honoured institutions, the Inns of 
Court, have not escaped censure. It has occurred to irreverent 
minds to assert that bodies invested with large privileges, and 
richly endowed, had a public trust to perform, and to inquire in 
what way that trust had been fulfilled. The members of the 
Bar are invested with privileges. They have a right of pre- 
audience in Courts of Justice ; they are exclusively eligible to 
various lucrative employments. The public have inquired what 
test of capacity was applied, what course of training was en- 
forced, before admission into this privileged class was obtained. 
The results of this movement of opinion are not yet ripened. 
The revival of readerships and lectureships, the annual examina- 
tions, the modest scholarship held out to competition, the mani- 
festoes of the council of legal education, and the recent report of 
the commissioners on that subject, are all steps in the same 
direction, and evince a desire to introduce a proper standard of 
qualification for the Bar, and something like a system of legal 
education. In the present state of legal science in England, few 
subjects are more important or more deserving of inquiry. In 
these pages we propose to call the attention of the profession to 
a different matter, wholly regulated by themselves ; we mean 
the Etiquette of the Bar. That is a region quite unknown to 
the general public, and therefore disturbed by no external in- 
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fluences. All hope of change must be based on the opinions of 
the members of the Bar themselves, and we invite them to con- 
sider how far the existing rules of Etiquette, by which they are 
governed, might admit of improvement. 

The Etiquette of the Bar, like every lea non scripta, is some- 
what vague and difficult to define precisely. So much uncer- 
tainty prevails in matters of detail, that the highest authorities 
differ on points of constant recurrence. We have heard two 
Queen's Counsel lay down in different terms the rule defining 
the conditions under which a barrister may change his circuit. 
The minimum amount of a special retainer varies, we believe, 
from one circuit to another. Many other instances might be 
selected ; but, without descending to these niceties, we propose to 
deal for the present only with general features about which no 
doubt can arise. 

One large class of rules of Etiquette is conceived in the 
narrowest spirit of exclusion, and has for its direct object to 
increase the expense of the profession to practitioners. For 
instance, a barrister on circuit must travel by post-chaise and not 
by coach. A barrister must take lodgings in a circuit town, and 
not live at an hotel. The reasons sometimes put forward in de- 
fence of these and similar rules, will not stand the test of a 
moment's investigation. It has been said that they are requisite 
to keep up the social position of the bar ; but men of far higher 
station habitually travel by stage-coaches, and put up at hotels. 
They are sometimes defended on the ground that it is requisite 
to prevent the Bar from coming in contact with attorneys, and 
.other subordinate actors in the performances of an assize. This 
plea is either in substance the same as the former one, and rests 
upon some mistaken notion of artificial "respectability ; " or it 
assumes that barristers would unfairly turn such casual encoun- 
ters into opportunities for securing business. We have heard 
the rule explained on that ground by men of some authority, or 
we should have hesitated to mention an explanation so childish 
and so insulting. But in fact these are lame attempts to account 
for the class of rules in question in some other way than the 
true one. The truth is, that they are designed to make the pro- 
fession as expensive as possible, and thereby to exclude compe- 
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tition. Every one who has gone a circuit knows that the 
leaders, following immemorial tradition, aggravate the effect of 
the rules by setting the example of unnecessarily lavish remu- 
neration of every service that an itinerant barrister can require. 
To be a " counsellor " on circuit, is a sufficient reason in the 
provincial mind for being fleeced and overcharged. The real 
object in view was precisely that which trade-guilds and crafts 
pursued in former days. They too had rules of etiquette and 
bye-laws of their own, by which they made access to a particular 
trade difficult, and so diminished competition. The same result 
is obtained by the class of rules now under consideration. 
Every member of the profession must have known instances of 
men well qualified to serve their clients and achieve success, who 
have been shut out from circuit business by the expenses which 
circuits involve. Lord Eldon is a signal and historical instance 
of this. It is unnecessary to argue that rules of this kind are 
against the interest of the public. The public have a clear interest 
that every man qualified to do the work of the profession should 
be allowed and enabled to compete for it. But even the profession 
has no longer any interest in keeping up these rules. In the present 
state of the Bar, the number of practitioners, who in spite of the 
rules are able to crowd each circuit, is so much larger than the 
business to be distributed would require, that it is perfectly idle 
to hope for any advantage by the exclusion of a few more. 
Behind the few men in business, there is already so large a crowd 
of able expectants, only half of whom can ever fight their way 
into remunerative employment, that it is wholly immaterial 
whether some more names are added to the list of those doomed 
to disappointment. The odium of the exclusion remains, but 
no freal benefit is secured to those on whom that odium falls. 
Of the same character are the rules which throw difficulties in 
the way of a change of sessions or circuit, and the rules as to 
special retainers. The object is to fetter competition as much as 
possible, and to protect those who have secured a certain status 
from the intrusion of dangerous rivals. As every cock-pheasant 
has his walk, so every Queen's Counsel expects to have undis- 
turbed enjoyment of his brace of counties. What, it will be asked, 
is Sir Marmaduke Subtle to be allowed to range unchecked from 
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circuit to circuit, skimming the cream of every cause list ? Why 
not f If the public prefer Sir Marmaduke to Sergeant Ponderous 
of the Hyperborean circuit, they may surely complain of being 
taxed for the preference by a rule of etiquette, and obliged to 
pay a higher fee than Sir M. himself would think sufficient. 
Besides, if Sir M. obtains a brief which the Sergeant would have 
had, does not Mr. Cheerful, of the same circuit as Sir Marmaduke, 
profit largely by his absence ? It may be objected that this is 
a vicarious sort of compensation, unsatisfactory to the Sergeant. 
But let that learned gentleman take heart. He too will share 
in the compensating advantages of a free-trade system. For 
will not Mc Counterplea, his most dangerous adversary on the 
Hyperborean, be frequently called away, and will not the Sergeant 
succeed to his relinquished briefs ? These rules are, from their 
uncertainty, made odious and partial in their application. They 
are st sleeping lions,'* often waked up to serve the purposes of 
malignity and jealousy. It is reported that one circuit has re- 
cently been driven to appoint a committee for the purpose of 
ascertaining, if possible, how many years' practice debar a man 
from a change of circuit. We believe those gentlemen, after 
much inquiry, have fixed upon the term of three years. We are 
fully prepared to admire their industry, but the practice has cer- 
tainly not been invariable. We have known instances of change 
within the last twelve months, in one of which the standing was 
twelve years, and in the other nine years. 

It would surely be better, if a protective system is to be fol- 
lowed, to adopt rules more definite and more effectual. There 
is a rule of all the Inns of Court, signed by Coke and Bacon, 
which prohibits calling more than four utter barristers in one 
year, or calling any one who is not a gentleman by descent. Let 
this rule, which though obsolete is unrepealed, be again enforced. 
Or let us, if our ranks are too full, and we have not room to 
breathe, return to the policy of decimation. In the seventh of 
James I., the under barristers were by decimation put out of 
commons for example's sake, because the whole Bar offended by 
not dancing on Candlemas day preceding, when the Judges 
were present. 1 Let us decimate the circuits, if need be, with 

1 Dugd. Orig. Jur., 346. 
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Soman courage and devotion, but not lower them by rules which 
are equally dictated by self-interest, which are odious from their 
uncertainty and partiality, and which are ludicrous because they 
are ineffectual. 

The most important class of rules of etiquette are unquestion- 
ably those which regulate the relations between Barristers and 
Attorneys. They are more precise and better denned than most 
of the rules we have been considering, and can be summed up 
under two heads : — 

1. A barrister must not take upon himself any of the functions 
of an attorney : he must not collect evidence, nor even, except 
in peculiar cases, see the witnesses ; he must not serve process, 
nor perform any of the practical business of a cause. 

2. A barrister must be instructed by an attorney, and receive 
no fees but from an attorney's hand. 

The exhaustive nature of these rules is obvious at a glance. 
The first secures to attorneys the exclusive enjoyment of their 
own department of practice. The second makes the intervention 
of an attorney necessary in every case, even in those in which 
none of his peculiar functions have to be exercised. Perhaps to 
these rules we ought to add a third : 

3. A barrister must not make himself socially agreeable to an 
attorney. 

The first rule is not reciprocal. Barristers debar themselves, 
to an extent beyond what is required by law, from doing the 
work of attorneys. Attorneys constantly and habitually usurp 
the functions of a barrister. The functions of a barrister and of 
an attorney are separated by tolerably obvious lines of demarca- 
tion. The barrister's business consists of advocacy in oourts of 
justice, advising on points of law, conveyancing in its widest 
sense, and pleading. The functions essential to an attorney are, 
taking instructions from the lay client, collecting evidence, serv- 
ing notices and process, managing all details of practice and 
every thing connected with the conduct of legal business, copy- 
ing documents and conveyances, and instructing the advocate. 

Now, of late years especially, these lines of demarcation have 
been broken in upon, entirely to the advantage of attorneys, who 
have assumed to themselves a large share of the proper functions 
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of barristers. 1 In the conveyancing department it is well known 
how vast a proportion of country business is engrossed by attor- 
neys at the present day. We are bound to add that the supe- 
rior education which is now required of attorneys enables them 
to do this very often with great advantage to their client, and 
great saving to his purse. But still, viewing the question mere- 
ly as it affects the relative position of the two branches of the 
profession, there has undeniably been a vast loss of business to 
conveyancing barristers. Again, in the department of advocacy, 
the peculiar and especial province of a barrister, attorneys are 
daily making fresh inroads. Formerly, attorney-advocacy was 
almost confined to the small debts courts in boroughs, and to 
the police offices and petty sessions. That was the state of 
things under which the Bar precluded themselves by a voluntary 
rule of etiquette from interfering with, and bound themselves to 
promote the business of attorneys. But modern legislation has 
opened out a vast number of other avenues, which have been oc- 
cupied and engrossed by attorney-advocates to the exclusion of 
the Bar. It may be useful to enumerate some of the instances 
in which this has taken place. 

Since 1834, .actions below £20 have been tried before an 
under-sheriff, and, owing to the reduced scale of costs allowed, 
the business of advocacy in these inquiries has fallen into the 
hands of attorneys. Attorneys retain nine-tenths of the busi- 
ness in courts of bankruptcy ; and advocacy in these courts is 
no longer what it used to be in days when there were three 
commissioners meeting in taverns, without audiences or reporters, 
without all the conspicuous publicity which attends an attorney- 
advocate in the modern courts of bankruptcy. The amount of 
business transacted in the new County Courts is notorious, and 
tends daily to increase ; and from these new tribunals attorneys 
systematically exclude the Bar. The Petty Sessions, since the 
recent bill on summary convictions, are tending to supersede 
in a great degree the functions of Quarter Sessions; and 
attorneys conduct prosecutions and defences before the lower 
tribunal, which would formerly have fallen to the share of barris- 
ters before the superior one. The Courts of Revision, which 

1 See W. L.Harle on Barrister and Attorney. 
VOL. III. NO. VI. B 
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have been called into existence by the Acts for Parliamentary 
and Municipal Reform, are monopolized by attorneys, who there 
argue questions of qualification and nice points of statutory con- 
struction. Again, numerous Acts of Parliament have been 
enacted of late years, in pursuance of which judicial inquiries 
take place in furtherance of administrative objects. Such are 
the inquiries as to compensation under Railway Acts and Public 
Works Acts ; inquiries before Admiralty inspectors with refer- 
ence to the improvements of rivers or harbours under navigation 
bills ; inquiries before an engineer preliminary to local Acts for 
the improvement of towns. All these inquiries demand the exer- 
cise of advocacy, and the advocates are almost invariably attor- 
neys. In like manner the long and complicated inquiries before 
Masters in Chancery, which have arisen out of the winding-up 
Acts ; the increase of general business in the Masters' offices 
since the viva voce examination of witnesses ; the growing fre- 
quency of mercantile arbitrations, in which vast interests are 
involved ; the numerous matters referred to judges at Chambers, 
— all these have yielded new harvests to the skilful advocate ; 
but whose sickle has gathered in the crop ? The Attorney's, 

Do we intend by this long enumeration to imply any blame 
against the successful practitioners who have thus engrossed 
functions not strictly their own ? By no means. That able 
and energetic class fetter themselves with no suicidal rules of 
etiquette. If new work springs up to be done, they do it. The 
ready and dexterous versatility with which they adapt themselves 
to an altered state of things deserves praise and imitation. But 
still the fact remains, that every change in legislation of late 
years has been turned to their advantage — that every day they 
assume more and more the functions of advocates, and set 
before us more completely a practical proof, that one* skilled 
agent is able to conduct important business in all its stages, from 
the humblest detail of practice to the most elaborate argument 
of legal points. And this inference may not unfairly be drawn 
from the fact, that the rule of etiquette which separates the 
functions of barrister and attorney cannot by possibility be 
rested on the plea of fair dealing towards the lower branch of 
the profession. They cannot call on the Bar to respect their 
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province, when they have so vigorously and successfully invaded 
ours. The monopoly secured to them by statutes they are of 
course entitled to as long as those statutes are unrepealed ; but 
they cannot claim, on any plea of reciprocity, that we should 
give that monopoly any countenance or any wider range. 

If the question be looked at historically, the inference will be 
that the present state of professional relations is of very recent 
date. It is a curious inquiry to trace out the slow and gradual 
steps by which the attorney-system has grown from small be- 
ginnings to its present height. It is at the same time a difficult 
inquiry, because the materials for it are scanty and widely scat- 
tered. The history of attorneys has still to be written, and would 
form the subject of a curious book. We will attempt to give a 
rapid sketch of that history, with the brevity which our limits 
require. In a country of precedent like this, it cannot be imma- 
terial, when one is attacking a system of Rules, to inquire what 
claim they have to antiquity. 

The old principle of Norman jurisprudence was, that plaintiff 
and defendant must personally appear in court. Motives of con- 
venience led very early to a relaxation of this strict rule, and 
even in the Grand Coustumier de Normandie, an attournee, one 
who attorns to prosecute or defend a suit, is distinctly recognised. 
In Glanville's time 1 it was matter of practice that the party to 
a suit might personally appear in court, and there appoint a 
representative for the particular suit, called a " responsalis ad 
lucrandum vel perdendum" who had authority to bind his principal, 
to cast essoins, and to determine the suit by judgment or final 
concord. The king's leave was necessary for this purpose, and 
was given by a writ out of Chancery. 

The responsalis was a mere locum tenens of the principal party, 
and generally was not a legal practitioner. Glanville speaks of 
a son being attorney for his father, or a husband for his wife.* 
The convenience to the suitor of dispensing with his personal ap- 
pearance led to a series of statutory enactments extending the 
privilege of making attorneys. Thus the statute of Merton en- 
abled freemen to make suit in County Courts or Courts Baron 

1 Glanville, xi. 1 and 2. 

8 Glanville, ubi sup. ; and see Rot. Cur. Regis. 
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by attorney. 1 The statute of Westminster 1st 2 provided that ten- 
ants in writs of assize should not delay the Juries by essoins 
after they had once appeared, but should make an attorney to 
follow the suit for them. The statute of Gloucester 8 enables 
defendants before a County Court to make an attorney in pleas 
of trespass in which the obsolete proceeding of appeal did not 
lie, and renders them liable to the same judgment and pains as 
if they had been present. The statute of Wales 4 gives a form 
of writ, by which a suitor might attorn another person " in loco 
ipsius, ad lucrandum vel perdendum" in the particular suit. The 
statute of Westminster 2nd, c. 10, granted larger powers in con- 
sequence of the recent institution of Justices in Eyre. It en- 
abled persons who had lands in the different counties of the 
Eyre, or who feared to be impleaded of lands in those 
counties, and who were impleaded of other lands in counties to 
which the Eyre did not extend, before the Justices at West- 
minster or in the Bench, or before the Justices of Assize, or in a 
County Court or Court Baron, to make a generakm attornatum 
to follow all suits on their behalf during the Eyre. 5 This con- 
cession, which was prompted by the sharp practice of those days, 
is termed a special favour of the king, who thereby waived the 
profits arising from the affixing of his great seal to the appoint- 
ment of an attorney in each suit. 6 The ordinance de libertatibus 7 
gave to persons abroad a similar power of appointing, general at- 
torneys in real actions. The statute of York 8 first authorized 
appearance by attorney in actions of novel disseisin ; and the 
same licence was given to suitors in the Exchequer in the reign 
of Richard II., 9 and to defendants in penal actions in the reign 
of Elizabeth. 10 This series of enactments shows how slowly and 
gradually the practice of appearing by attorney was made easy. 

1 20 H. III., c. 10. >c. 43. 

• 6 Ed. L, c. 8; and Coke's Commentary thereon, 2 Inst., 313. 

* 12 Ed. I., c. 6. 

* See the Statute in the Parliamentary copy. The ordinary copies are 
inaccurate. 

8 Coke, 2nd Inst., 378. . See form of Writ and Entry, 2nd Inst, 185, and 
4th Inst., 297. 7 27 Ed. I., sees. 3, 5. 

8 12 Ed. II., st. 1. 

• 5 Richard II., c. 9, and Coke, 4th Inst., 110. 10 29 Eliz., c. 5, s. 21. 
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There are some curious instances in the statute-book of special 
privilege to particular persons. Thus the Duke of Bedford, 
being beyond seas in the king's service, was allowed to de- 
fend his reversionary rights by attorney during his absence, 
whenever they might be called in question : l and the abbots 
of Lancaster and of Staincliffe and Friendless in York, who 
seem to have been the objects of much fraudulent litigation 
in the courts of their wapentakes, are empowered to have 
general attorneys to defend their interests in those courts," or 
rather their right to do so is declared by express enactment.* 

The appointment of attorneys during all this time was somewhat 
jealously watched, and the power of admitting them was denied 
to clerks or officers of the courts, and reserved to the Chancellor 
and to the Judges. 4 The consequence of waiving the strict rule 
of personal appearance was a rapid multiplication of suits. 5 In- 
convenience seems early to have arisen from the practice of ap- 
pointing non-professional men as attorneys, and it is probable that 
the advocate in a suit was not unfrequently selected to represent 
the principal, and to be his attorney. An ordinance of the 20th 
Edward I. (A.D. 1292), on this subject has given rise to con- 
siderable discussion and difference of opinion. It is entitled 
" De Attornatis et Apprenticiis," and is an order to J. de Met- 
tingham, then Chief-Justice of the Common Bench, and his fellow 
justices, to appoint at their discretion, "certum numerum de 
quolibet comitatu de melioribus, et legalioribus, et libentius ad- 
discentibus." The ordinance goes on to provide, "quod ipsi 
quos ad hoc elegerint curiam sequantur et se de negotiis in 
e&dem curi£ intromittant, et alii non." e The King and his 
Council suggest that 140 would be a sufficient number of such 
" attornati et apprenticii," but the justices are authorized to ap- 
point more if they think fit. The most plausible explanation of 
this ordinance is, that it intended to provide a sufficient number 

1 2 Hen, VI., c. 3. 

* 4 Hen. V. c 2 ; 9 Hen. VI. c. 10 f and 15 Hen. VI. c 7. 
3 Sea ordinance of 5 Hen. V. 

* See the statute called of Carlisle, and commonly ascribed to 15 Ed. II. 
It is really a writ definibus et attornatis, and of uncertain date. 

1 Co. 2 Inst., 249. fl 1 Rot. Pari., 84. 
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of advocates in the Curia Regis, which was then ambulatory, 
while the court of Common Pleas was stationary at Westminster. 
Legal practitioners seem to have preferred practising before the 
stationary court, and to have been slow to follow the ambulatory 
justices of the Eyre or the King's court in its progresses. 1 It 
was a grievance complained of by the Commons, even after this 
ordinance, that the wanderings of the Curia Regis deprived suitors 
in it of the benefit of wise counsel. 2 The ordinance of Edw. I. 
was probably designed to meet this want, and to provide a sup- 
ply of advocates. But still it assumes, if it does not require, that 
attorneys shall be chosen from among the apprentices. Now the 
apprentices were certainly advocates. In those halcyon days, re- 
gretted by Coke, 3 when parties were not allowed to have an attor- 
ney, but were required to appear in person, a converse rule prevail- 
ed, that they were obliged to employ an advocate, or a u conteur." 4 
One may well exclaim of the modern barrister, " Heu ! quantum 
mutatus ab illo." Advocates were selected from the body of 
alumni in the Inns of Court, who, after a period of probation 
which cannot now be determined precisely, were qualified to 
practise in Court. Mr. Barrington is offended at the unassum- 
ing description of €i apprentices " applied to these learned per- 
sons, and suggests that the abbreviated characters of old 
documents have been misunderstood, and should be interpreted 
" appris," or " appert," that is, learned in the law. 6 But this is 
certainly a mistake. The phrase " appris en la loye," or " ap- 
pris de Tun ley ou de Tautre" (like the modern "utriusque 
juris doctus") occurs as a mere complimentary affix ; while "ap- 
prentice de ley" is the professional designation. 6 The most 
distinguished apprentices were appointed sergeants by letters- 
patent, with a fixed salary ; and their office was considered as a 
hereditament, a sergeanty in gross (analogous to tenures by ser- 

1 See Manning, Serv, ad Leg. xi. 

2 See a petition of the Commons, AD. 1364, 2 Rot. Pari., 286. 
8 See 2d Inst., 249. 

4 See Manning, Serv. ad Leg. 
'Barr. on stat. Richard III., p. 311. 

8 See the petitions of the Commons in 3 Rot. Pari., 478 and 662 ; and 
compare those in 3 Rot. Pari., 109, 1 02, and 542 ; and stat. 1 Hen. V., c 5. 
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geanty), subjecting them to the onerous incidents of such tenures. 
Accordingly the office was one which apprentices were often un- 
willing to accept. Dugdale mentions as instance in the reign 
of Richard II., when three apprentices were commanded by special 
writ to accept the coif; and another instance in the reign of 
Henry V., when the interference of Parliament was necessary to 
overcome the aversion of certain coy apprentices to professional 
rank. 1 It was probably by way of compensation that certain 
advantages were secured to this onerous dignity ; namely, the 
exclusive privilege of pleading, if not of audience, in the Com- 
mon Pleas in Terja Time. 3 Thence a sergeant was pre-emi- 
nently termed a " narrator," or " counter ;" 3 that is, a "pleader." 4 
But still he belonged to the same body as the apprentices, and 
appears to have been sometimes called an apprentice, 5 or a 
" grant apprentice." 6 And simple apprentices acted as advo- 
cates in courts to which the sergeant's privilege did not extend, 7 
and even in the Common Pleas, in cases where no pleading was 
requisite ; 8 and they were subject to the same penalties for col- 
lusion or deception practised on the Court. 9 It has been 
conjectured that the privilege of advocacy was first given to ap- 
prentices by the ordinance of Edward I., "De Attornatis." 10 
Whether that be so or not, the ordinance certainly pointed them 
out as alone qualified to be attorneys. Here is therefore very 
ancient and respectable authority for that which has been received 
with so much horror as a newfangled and transatlantic notion, — 
the combination in one person of the characters of Attorney and 
Advocate. In the Curia Regis, that combination was not only per- 
mitted but enjoined by the ordinance above referred to. 

At the same time, attorneys continued to be appointed 
under the various statutes we have enumerated. The 
foreign rolls and patent rolls during the reigns of Edward IH. 

1 Dugd., Orig. Jur., c. 41. * Fortescue, De Laud, c. 50. 

8 Coke, 2nd lust, 214. 4 Dugd., c. 41. 5 Dugd., p. 143. 

•Subsidy, Tern. Kichard II., 3 Kot. Pari , 58. 

7 See instances, Year-book, 1 Ed. III., Trin. pi. 3 ; and ordinance of 37 
Edw. III., quoted in Dugd., Orig. Jur., p. 143. 

8 See an instance, Year-book, 2 Hen. VI., fo. 5. 

9 Fleta, II, 37. ,0 Beeves, Hist. Eng. Law, ii., 284. 
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and Richard II. and the preceding and subsequent reigns 
show that many thousand general attorneys were annually ap- 
pointed. 1 The great mass of these appear to have been ignorant 
persons, who often abused the trust reposed in them. Consider- 
able licence and abuse also crept in in the mode of appointing 
them. The consequence was, that the Rolls of Parliament are 
full of petitions directed against the multiplicity and evil prac- 
tices of the attorneys. One of these petitions 3 led to the act of 
4 Henry IV. c. 18, a.d. 1402, which provided that all attorneys 
should be examined by the justices — that their names should be 
enrolled — and that those who were good and virtuous and of 
good fame should be received and sworn to serve their offices 
faithfully, and especially to make no suit in foreign counties. 
All other attorneys were to be ousted at the discretion of the 
justices, and their masters were to be warned to take other attor- 
neys in their place. This act only carries out the policy of the ordi- 
nance De Attomatis, adding the formality of an oath of office. It 
does not however require that the persons so received as at- 
torneys should be apprentices; and probably it is from this 
time that we may date the growth of a class of subordinate 
practitioners, not of the rank of apprentices, but still required 
to have skill in the law. The statute of Henry IV. applies to 
the Court of Exchequer, as well as to the other King's courts ; 
and it prohibits stewards, bailiffs, and ministers of lords of 
franchises which had return of writs from acting as attorneys.. 

The Commons were not satisfied with this enactment; for 
in the 11th year of Henry IV. we find them petitioning again, 3 
that all the attorneys practising in either bench may be examined 
by the Justices — that the number in each county may be limited 
to six or twelve and no more, all sworn to act honourably — 
that penalties may be enacted against any other person prac- 
tising as an attorney — and that no " Filacer or Prenotorie v of 
either Bench may be allowed to act as an attorney. The 
last grievance was of old standing. The Clerks of Court 
had to record pleadings ; and, if they were attorneys to either 
party, they had opportunities of falsifying the record to the 

1 Hargr. Tracts. Masters in Chancery, p. 305. 

» See 3 Bot. Pari., 504. » 3 Eot. Pari., 642-3. 



The Etiquette of tlie Bar. 249 

advantage of their client. 1 The petition of 1 1 Henry IV. was un- 
successful in removing this evil. The Bang continued to Filacers 
and Prenotories the privilege of being attorneys, subject to 
double the usual penalties if they were guilty of malpractice. 3 
The Clerks of Court upon this addressed a most doleful petition 
to the King, praying him " pur Dieu, et en oeuvre du charitee," 
not to put into execution the petition of the Commons, which is 
so grievous, insupportable, and impossible, that it cannot be car- 
ried out. This plaintive appeal was more successful than the 
effort of the Commons. The King referred the whole matter to the 
Judges, and nothing further was done. 8 The limitation in the 
number of attorneys, which the Commons were so anxious to 
achieve, was, however, at a later period enacted for the counties 
of Norfolk and Suffolk. The 33rd Henry VI. c. 7, limited the 
number of common attorneys in those counties to six, who were 
to be chosen and admitted by the two Chief-Justices from the 
most sufficient and best instructed ; and it enacted penalties 
- against any other person presuming to act as attorney in a 

Court of Record. The recitals of this statute afford curious in- 
formation as to the malpractices and ignorance of the attorneys 
of the time. One of its objects was to confine suits to the 
Courts Baron, and prevent their being tried in the Superior 
Courts. 
I All this time, however, apprentices might be and were attor- 

I neys* as well as advocates. The severance between the two 

| branches of the profession dates from an order of all the Inns of 

Court in 1557, 3 and 4 Ph. and Mary. 5 

" None attorney shall be admitted. In all admissions hence- 
forth this condition implied, that if he that is admitted practice 
any attorneyship, ipso facto be dismissed, and to have liberty 
to repair to the Inn of Chancery whence he came." 

1 Petition of 16 Richard II., 3 Rot Pari., 306. 

9 As to penalties for malpractice by Sergeants, Apprentices, or Attorneys, 
see Fleta, ii. 37; Stat. West. 1st, c. 30 ; Stat, of Champerty, 33 Edw. I. 

• 3 Rot. Pari., 666. Cotton, Abr. Rec, 483, misdescribes this petition, 
and is followed by Reeves, Hist. Eng. Law, iii. 234. 

• See a petition in Parliament, 2 Rot. Pari., 96, quoted by Manning. 
Serv. ad. Leg. 188. 

• Dug. Or. Jur., 310. 
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And by a similar order of the 16th Eliz., to which the names 
of Bacon, Burleigh, and Walsingham are appended, it is pro- 
vided — 

" If any hereafter admitted practise as attorney or solicitor, 
to be expelled, except the persons that shall be solicitors shall 
also use the exercise of learning and mooting in the House." 

From this time apprentices, or, as they began to be styled 
about the same period, 1 Utter and Inner Barristers, ceased to 
appear as attorneys on the record. 

A further change was gradually accomplished, which marked 
still more strongly the line of demarcation between the Bar and 
the Attorneys. The tendency of the 4 Henry IV. c. 18, was to 
take from attorneys the character of transitory agents in a par- 
ticular suit, and give them the character of a professional class. 
It introduced a class of common attorneys (communes attornati) 
in lieu of the special responsales ad lucrandum vel perdendum. 
Still, however, the warrant of attorney or retainer and the King's 
writ of licence continued to be entered on the roll, 2 and the 
omission of such entry was error. But when the statute of 
geofails 8 had cured the want of this entry after verdict, it was by 
degrees wholly disused. And in 1729, when the subject of ad- 
mission of attorneys was taken up by Parliament for the first 
time since the reign of Henry IV., an act was passed 4 which 
made them in substance what they are now, a permanent profes- 
sional class of officers belonging to each Court, with a monopoly 
in their own department of practice protected by penalties. 
Then it was, that acting or proceeding as an attorney or solici- 
tor (as distinguished from merely standing in the place of a 
party to a suit) was first recognised as the exclusive privilege 
of a qualified class admitted and sworn. Within the boundary 
thus vaguely defined by the legislature, were gradually grouped 
and marked out the class of functions which now constitute the 
professional domain of the attorney. And from all these func- 
tions the rule of the Inns of Court above quoted, enlarged and 

1 6 Reeves, Hist. Eng. Law, 247. 

» See 18 Henry VL, c. 9 ; 32 Henry VIII., c. 30, s. 2 ; 18 Elizabeth, c. 14 ; 
4 Aune, c. 16. 

8 18 Elizabeth, c 14. * 2 Geo II., c. 23. 
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interpreted as it was by the social vanity of the Bar, exclud- 
ed the members of the higher branch of the profession. But, 
still, this was the slow effect of time and practice. Until a com- 
paratively late period, many things were done by barristers, 
which etiquette would now forbid as trenching upon the province 
of the attorney. And the second of the two rules of etiquette 
which we have mentioned above, that which prohibits a barrister 
from dealing directly with his lay client, and receiving fees from 
him. was certainly more modern than the rule of the Inns of 
Court against practising attorneyship, or even than the statute 
of George II. That refinement was the gloss of a later age. 

It would not be difficult to cite historical examples in confir- 
mation of this assertion. North, who seems to have gone beyond 
the licence allowed in his time, by u under-pulling," made no 
secret of receiving fees from private friends and relations who 
came to consult him. 

u Yes," he used to say, " they, no doubt, come to do me a 
kindness, and what kindness have I if I refuse their money ? " * 

Lord Ellesmere, when King's counsel, wrote a letter to a lay 
client (published by Lord Campbell), by which it is evident 
that he was collecting the evidence for a cause in which he was 
concerned. 2 But, perhaps, individual instances of this kind are 
less strong than the general impression to be derived from the 
picture of manners contained in plays and other works, which 
all concur in shewing how modern are the present fetters of Bar 
etiquette. Without quoting the passage from Chaucer, 8 which 
has become almost a judicial authority since it was cited on the 
bench, or going back to the times when "each sergeant had 
his pillar in the middle aisle of St. Paul's, we find Dugdale 
stating that in his day each sergeant and lawyer saw his client in 
Guildhall, and took notes of his cause upon his knee. 4 Fletcher, 
who was on familiar terms with the barristers of his day, repre- 

1 See Campbell's Lives of the Chancellors, iii. 435. 

* Ibid. Vol. ii. 177. 

8 Prologue to Canterbury Tales, v. 292. See also Fortescue, c. 51. 
" Sed placitantes tunc se divertunt ad pervisum et alibi consulentes cum 
servientibus ad legem." 

* Dugd. Orig. Jur., 142. 
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sents Bartolus in the Spanish Curate (licensed 1622) as not only- 
seeing his lay client, and drawing a will from his instructions) 1 
but as collecting evidence and serving process * with the assis- 
tance of an apparitor ; 8 yet Bartolus wears a gown, and is 
called to the bar. 4 So in the Little French Lawyer(l 647), La Writ, 
the advocate, the u notable talking knave," who " talked much in 
Court,* is followed by the crowd of suitors, who wish him to 
understand their causes about corn, about pins and glasses, and 
for transporting of farthingales. 6 Ben Jonson, in the Magnetic 
Lady (1632), represents Practice, who is a pure apprentice at 
law, 7 and is moreover a famous counsel in all courts, a bencher, 
and a double reader, 8 as procuring a marriage license, 9 and 
advising Compass how to recover his wife's portion by the terrors 
of an action of choke bail. 10 Colman's Clandestine Marriage is 
more than a century later in date (1 763) ; but he makes Ser- 
geant Flower, with his green saddlecloth and pistols, come 
accompanied by Counsellors Traverse and Trueman 11 to the 
house of the rich city merchant Sterling, with the marriage 
settlement of Betty Sterling and Sir John Melvil, to explain the 
terms of the deed and get it executed. The whole scene dis- 
plays great familiarity with the life of barristers, which in other 
respects was not unlike what it is now ; for the Sergeant says 
to young Trueman (who has only been called nine years and a 
half), " Ha, I don't know that I ever had the pleasure of seeing 
you before ! I wish you success, young gentleman." Nor can 
these instances be attributed to carelessness of professional dis- 
tinctions. The two branches of the profession were socially 
much more distinct then than now, and literary men were fully 
alive to the difference. Donne had already said in his Satires of 
the personage whom time had transmuted into an attorney from 
an ass, that 

1 Spanish Curate, Act 5, Sc 5. f Ibid., Act 3, Sc.l. 

• Ibid, Act 5, Sc. 2. * Ibid, Act 3, Sc 3, 

1 Little French Lawyer, Act 3, Sc. 2. • Ibid., Act 2, Sc. 1. 

7 Magnetic Lady, Act 3, Sc. 3. 8 Ibid,, Act 4, Sc. 1, 

•Ibid, 10 Ibid., Act 5, Sc 4. 
11 Clandestine M vrriage, Act 3, Sc 1 . 
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"he throws, 

Like nets or lime twigs, wheresoe'er he goes, 
His title of barrister on every wench." 

The tedium of intercourse with a lay client had probably as 
much influence as any other cause in leading to the rule which 
requires instructions to come through an attorney. This is 
amusingly illustrated by Wycherley's Plain Dealer. 1 Widow 
Blackacre, after receiving Sergeant Ploddon's condolences at the 
insulting offer of a reference, and prompting Mr. Quaint to " talk 
a great deal for her in Chancery/' and " deck her cause with 
flowers, that the snake may be hidden/' proceeds to give new in- 
structions to Mr. Petulant, her common law advocate, and asks 
to see his brief, declaring that she will not lose her cause for 
want of speaking. Petulant naturally exclaims — "Send your 
solicitor to me. Instructed by a woman ! " 

And, as the widow persists, Petulant flings back her brief, but 
not her fee, for " that's without precedent." 

It is easy to understand how the desire of the Petulants to 
escape from the garrulousness of widows Blackacre led to a 
general rule, behind which barristers might shelter themselves 
from women " conversant in the laws of the land." 

Circuit messes also contributed to the growth and full develop- 
ment of the modern system of Etiquette. Professional opinion, 
as expressed by the Circuit mess, was naturally guided by the 
leaders, whose connection with attorneys was formed, and whose 
convenience was promoted by the modern system. Men were 
first censured and fined for attempting to do without attorneys ; 
and then, as a further step, were fined and censured if they 
sought to cultivate them. The odious theory of hugging became 
possible, and was deservedly reprobated ; and unscrupulous or 
unconscious Juniors found that to shake hands with an attorney, 
to take tea with his wife, or to dance with his daughter, were 
offences punished by Circuit fines. 

One vestige of the old confusion of professional degrees still 
remains in the law-officers of the Crown, and of the public de- 
partments. Since the reign of Edward IV., the King's attorney- 
general and solicitor-general, who represent him in legal proceed- 

i Act 3, 8C. 1 (a.d. 1677). 
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ings, have aba been apprentices and advocates; while bar- 
risters have held, and still hold, the posts of solicitors to the 
Treasury, to the Mint, and to the Post-Office. The Crown alone 
has thus retained the privilege, which once belonged to all, of 
choosing an advocate for its attorney; and the appointment, we 
believe, is still made cum potestate deputandi clericos ac ojjiciarios 
sub se in qualitercumque curia de recordo. 1 

It is perhaps needless to remind our learned readers that the 
rule which makes an attorney necessary, is still a voluntary and 
not a legal rule. The case of Doe dem. Bennett r. Hall 2 has de- 
cided that by law a barrister may appear at nisi prius and con- 
duct a case in the superior courts without the intervention of an 
attorney. And, on the other hand, although the statute of 1729, 
and subsequent statutes on the same subject, have given 
attorneys a monopoly which is secured by penalties, still neither 
statutory provisions nor judicial decision have defined in what 
that monopoly consists ; and it has been enlarged and defined 
mainly by the voluntary abdication of the Bar. 

We may fairly conclude, from this rapid survey of the past 
history of the Bar, that the rules which now govern their rela- 
tions with attorneys are of comparatively recent origin, and can- 
not be defended on the plea of antiquity and tradition. That 
being established, it becomes less presumptuous to inquire how 
far the present code of Etiquette is expedient and beneficial to 
the profession or to the public. 

It cannot be denied that to men in practice, and of established 
reputation, the present system offers many advantages. It is 
an advantage to have performed by an attorney the labour of 
collecting from an uninformed and garrulous layman, excited by 
self-interest and litigious fever, the facts material to a legal in- 
quiry. The work comes rough-hewn and already shaped before 
the barrister who is to argue or advise. It is a great advantage 
to have to look for fees to an attorney from whose pocket they 
are not drawn, and an exceeding comfort to be spared the sight 
of the misery inflicted on the client by whom they are ultimately 
paid. It is an advantage to be entirely prohibited from conduct- 

1 See Reeve, History of English Law, iv. 122. 

2 15 Q. B., 171. 
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ing any of the practical details of legal business, which no man 
in large practice as an Advocate could possibly undertake him- 
self, and would be obliged, under any system, to perform by de- 
puty. 

But there are also great disadvantages, and among the 
greatest is the inversion of patronage which follows from the 
present system. We wish to speak with all respect of the many 
honourable and intelligent men who practise as attorneys. 
But it cannot be denied that there are many practitioners, espe- 
cially in the Criminal Courts of the country, in whose hands it is 
not desirable that patronage should be vested. The tone of the 
Bar and their conduct of cases has been lowered by this circum- 
stance ; and no impartial observer can fail to have often re- 
marked with pain the style of oratory and the demeanour, which 
are addressed to and intended to please a small but influential 
audience on the Attorneys' Bench. This evil has been more 
sensibly felt since so many relations and connections of Attorneys 
have joined the Bar. The partnership between the two branches of 
the professions, which exists avowedly in America, exists secretly 
but in fact amongst ourselves, and, like all secret and unrecog- 
nised influences, works most prejudicially on the profession at 
large. 

Again, another disadvantage which follows from the present 
system, combined with the changes in legislation that have been 
already alluded to in this article, is the loss of business to the 
Bar. Without sharing the sombre views that have been enter- 
tained by some, we think it is indisputable that the business of 
the Bar is declining, and declining by the course they have chosen 
to adopt. We have refused to do without attorneys ; and the 
consequence is that attorneys are doing without us, and are 
absorbing all the local business of the country. We are only an 
ornamental excrescence of the superior jurisdictions. It may be 
doubted whether it is not already too late to adopt the expe- 
dient of instituting a local Bar, attached to the minor jurisdictions 
of the country. And what sacrifices are involved in the notion 
of a local Bar ! What loss of caste, what loss of high professional 
training, what loss of the association and large competition that 
have raised the English Bar to so lofty a standard ! 
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To attorneys on the other hand the present system is wholly 
advantageous. It gives them the patronage and the position of 
vantage in the profession. It makes them indispensable when- 
ever a quarrel has to be settled, or a difficulty to be smoothed 
down, or an act of munificence to be performed, or a girl to be 
married, or an estate to be sold. It debars them from nothing 
but the higher walks of advocacy, which they have neither leisure 
nor inclination to pursue. And, while it takes nothing from them 
that they care to have, it leaves them free to usurp all that they 
are able to accomplish. 

But, after all, it is with reference to the public that the present 
system should be considered. The advantage or disadvantage 
to the members of the profession, however interesting to our- 
selves, will excite little sympathy elsewhere, and have little in- 
fluence on the future. What then is the effect of our system of 
Etiquette on the interests of the public ? The most obvious 
effect is increased expense of litigation. A litigant party cannot 
enjoy the luxury of employing a barrister without the still more 
expensive luxury of having an attorney. He is compelled to 
employ two skilled agents, whose elaborate professional training 
requires corresponding remuneration, in many cases where one 
would suffice/ Again, it often happens that increased litigation 
is the consequence of the system which prohibits a barrister 
from taking his instructions from the lay client. How many a 
hopeless lawsuit would be nipped in the bud, if the plaintiff had 
spent half an hour in his counsel's chambers, in the first instance ! 
Under the present system, the misguided man makes his first 
confidant of a local attorney, too much under his influence to re- 
sist him effectually, and perhaps not learned enough to guide 
him wisely. A writ is issued : a pleader is instructed because 
there has been a writ ; pleadings are drawn, in accordance with 
the law but at variance with the facts, accompanied perhaps by 
a curt but insufficient warning from that learned person (who 
has not been instructed to advise) illegibly scrawled in the cor- 
ner of his draft ; briefs and witnesses follow, and the bubble so 
laboriously blown bursts at last at the assizes, when the plaintiff 
after a vast expenditure is nonsuited. It would surely be a 
great boon to the client, and no great burden or sacrifice of 
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dignity to the Bar, if the country squire who wishes to settle his 
acres, or the maiden aunt who wishes to portion her nieces by 
will, could go direct to their conveyancer. What insuperable 
difficulty is there to prevent a simple mortgage or a bill of sale 
from being drawn, without compelling the needy borrower or 
the sinking tradesman to pay the costs of two attorneys, as well 
as the fees of two barristers ? Again, in the administration of 
criminal justice, heedless and incalculable misery is inflicted by 
the pruderies of Bar Etiquette. Dock- briefs are allowed, it is 
true ; but that is a refinement of ceremonial little understood in 
prisons. Besides, a man under a charge of felony, especially if 
he is innocent, may well shrink from waiting till he is arraigned, 
and from trusting to the chance-attendance of the Bar, before he 
provides for his defence. Etiquette compels the barrister, who 
would accept the guinea and the depositions from the dock, to 
decline all intercourse with the prisoner's father or friend the 
day before at his lodgings, and to refer them to the attorney of 
their choice. We repeat that this prudery inflicts untold suffer- 
ing on prisoners and their families. We have known their ex- 
penses multiplied by it ten-fold— aye, fifty-fold. Instances 
might be accumulated, if instances were necessary, to show the 
consequences of a system of Etiquette which is as injurious to 
the public as it is to the greater proportion of barristers them- 
selves. 

In no other country, we believe, does such a separation of 
castes prevail. In France, barristers invariably see their lay 
clients. The local Bar of the provinces derive no inconsiderable 
portion of their emoluments from the advice given to their 
neighbours in verbal conference, and persons of all classes may 
be seen seeking counsel in this way. If litigation becomes 
necessary, the advocate (according to the natural order of 
patronage) points out to his client an avoui, whose intervention 
is required by the French law of procedure, and who is conse- 
quently employed. In the highest tribunal of France, the 
Court of Cassation, no attorneys practise at all. The advocates 
of that court are the only representatives of the parties. They 
conduct all the details of procedure, and serve the necessary, 
notices and process, as well as argue the case before the court. 

TOL. III. NO. VI. 8 
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In America, it is well known that the distinction between 
barrister and attorney does not exist in most states, and has 
been done away with as mischievous since 1846 in the state of 
New York. 1 Certificates of character and a successful examina- 
tion entitle a man to practise law, and he practises as an advocate 
or as an attorney according to his chances of business. No 
incompatibility is found to exist between the two sets of functions 
— no artificial barriers are set up to divide them. 

It is left to the convenience of each practitioner, to his 
natural aptitudes, and to the encouragement he receives from 
the public, to decide what branch he shall devote himself to 
All these causes combine to induce some men to confine them- 
selves specially to conveyancing or to advocacy. Juniors, and 
the bulk of the profession who have no peculiar eminence, do 
the whole legal business of a suit themselves, or delegate part of 
it to a clerk, or to another lawyer whom they employ. 

We conclude, therefore, that our system of Etiquette is 
indefensible on the ground of reciprocity and fair dealing 
towards attorneys — that it is supported by no undeviating course 
of precedent — that it is not followed in other countries where the 
Bar have as high a social position as here — that it is inexpedient 
for ourselves, and injurious to the public. With this conclusion 
we might pause. 

Our object has been to call attention to an unsatisfactory 
Code of Rules. The more radically they are changed the better. 
The discipline which should be substituted for them is a large 
subject, demanding more space than our limits allow. 

One word more on the machinery by which Bar Etiquette is 
enforced, and which is sadly inefficient. One means of enfor- 
cing the observance of Rules of Etiquette is exclusion from a 
Circuit mess. This remedy is insufficient; for it leaves the 
excluded member free to practice, and by withdrawing him 
from the company of his brethren it destroys the best check on 
malpractice, namely the fear of forfeiting their good will and 
good opinion. Any one who has observed the black sheep of a 
circuit will confirm the statement that exclusion from mess only 
frees them from onerous control, and makes them more reckless 
1 See the Report of the Commissioners on Legal Education. 
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in their conduct. Another remedy is an appeal to the Benchers 
of the Inn to which the offender belongs. This remedy is 
tardy and difficult of success. The Benchers are too far remov- 
ed from the scene of the offence. They naturally shrink from 
the disagreeable task of punishing. It is difficult to find 
accusers to set them in motion, or evidence to satisfy them* 
What is wanted is a Court of Discipline on each circuit, in each 
court of chancery, in each local jurisdiction where a sufficient 
Bar exists. This court should be composed of practising men, 
who witness as well as judge the offence, who have sufficient 
interest in enforcing good conduct to make them active, and 
sufficient professional station to make them impartial. They 
should be responsible for the conduct of those who practise with 
them; they should proceed agaiust offenders of their own motion, 
and should have delegated power from the Benchers to suspend 
or to disbar according to the gravity of the case. 



Art. V.— COMPULSORY EXAMINATION FOE 

THE BAR. 

THE friends of an improved legal education have been occupied, 
since the Inns of Court adopted the plan of founding 
lectureships, with the question, how far that could be deemed 
sufficient, and whether something further was not required as the 
qualification for obtaining the rank of barrister, than the mere 
attendance upon one or more courses of lectures. We believe we 
may affirm that all reflecting men, all who are zealous for the 
honour as well as the real interests of the profession, have 
answered the question in one way, considering that such an at- 
tendance is wholly inadequate to secure any thing like a com- 
petent knowledge of the principles of our jurisprudence. 

No one doubts that a willing student may gain much by the 
instructions of a teacher, even without undergoing any examina- 
tion. But the question relates to those who have little or no 
desire to acquire this knowledge, when it can only be obtained 
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by hard reading, by patient study, and the self-denial which it 
imposes. There are some who desire the title of barrister for 
the name ; more who seek the status for the solid advantages 
which it bestows. One man looks forward to the weight which 
he hopes may attach to his opinions in society, or even on the 
bench of magistrates, when he passes a great portion of his time 
in the country ; but another looks towards the chances, through 
the interest of connections, of promotion to places that can only, 
be held by barristers. Obtaining a qualification for such places, 
may very possibly be the only object in view ; and it may be 
sought with the wish to save, as much as possible, the time and 
labour of the acquisition. It is a very common observation of 
those who are against any further measure than merely requiring 
attendance at classes, that if any one is called to the Bar without 
possessing the learning necessary for obtaining success, he will 
not succeed, and that clients are the proper judges of a barris- 
ter's qualification. Besides that this is a reason against all 
legal education beyond what may be pursued in private and in- 
dividually, it really becomes wholly inapplicable to the existing 
state of things. Scarce a session passes without acts being made 
to establish places of profit for which the qualification, and the 
only qualification, is the being a barrister of some years' standing. 
He who has been called to the bar, be he ever so ill fitted 
to perform the duties of the office which he seeks through the 
interest of his friends, is enabled to hold it ; and the responsi- 
bility of having appointed him is, at least, divided between 
those who make the choice and the law which prescribes only the 
condition of a certain standing as a barrister. Besides, the exist- 
ence of so many offices which only require such a qualification, 
affords ample ground for making the attendance upon lectures 
a real and not a nominal test of a person's title to become a 
member of the profession. All that appears to be needed for 
this purpose, is to require that the student shall undergo ex- 
amination, and shall produce the teacher's certificate that he 
has submitted to it, and has satisfied hip of his having pro- 
fited by his studies. 

No one can doubt that as many may read listlessly and care- 
lessly — may, as it were, dose over their book when they do not 
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feel a lively interest in its contents ; so they may dose under the 
lecturer when the subject of his discourse fails to excite their at- 
tention. But if he examines them upon what they have heard — 
still more, if he sifts their knowledge of the matter delivered by 
questions upon their reading — he really ascertains the progress 
they are making, as well as secures their attention to the lecture. 
No one maintains that public teaching, especially of such a 
science as jurisprudence, can dispense with reading in private. 
The greater part by far of the student's labours must be per- 
formed in that manner. But it affords an important help to 
him if he can state his doubts and difficulties to the teacher ; and 
it is a stimulus to his exertions, as well as a security for his 
making them, if he is obliged to be in such constant communica- 
tion, and to show at each step what progress he has made. 

Some of the most zealous and enlightened friends of Legal 
Education have always held these opinions; and when Lord 
Brougham, upon a recent occasion, adverted to them, and stated 
that they were also shared by Lord Lyndhurst, who was not 
present, Lord Campbell immediately added that he took the 
same view of the subject, and assigned, as the principal ground 
of his opinion, the same reason which we have just set forth— the 
statutory qualification of barristers, merely as such, to hold certain 
important offices. Both their lordships expressed their hopes that 
the heads of the Inns of Court would take the subject into their 
consideration, and added that they tendered their advice to 
those learned bodies with the greatest possible respect, and the 
kindest feelings towards them, in the confident expectation that 
they would, upon full examination of the whole question, come 
of themselves to the resolution of completing the good work 
which they had begun, and making effective the plan of legal 
education which they had adopted. We entirely agree with 
their lordships ; but we are well assured that, if something be not 
done in this direction, the matter will, before long, be brought 
before Parliament— a thing on every account to be avoided, be- 
cause it is sure to be mooted by those who have not the same 
profound respect and the same kindly feelings which actuate us 
towards the heads of the profession. 
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Abt. VI.— THE "THIRTY YEARS' WAR" OF A 

PUBLIC QUESTION. 

IT is attributed to Lord John Russell, that he holds that thirty 
years is the period which it takes to realize a public question 
after it has once claimed public attention ; and Lord John Russell 
is justified by all experience. It is, however, questionable, 
seeing how fast all other things move forward, whether this is a 
reasonable rate of progress, and whether the endurance of the 
mischiefs, the removal or prevention of which is the object of 
such questions, does not involve an amount of calamity, and of 
actual expenditure of money and labour, which might induce 
those parsimonious extravagants, the Economists, to grant us the 
means of doing our business earlier, and better too. 

Better — for the distressing characteristic of the questions, 
solved by these " thirty years' wars," is, that the elaborate result 
is usually some elaborate blunder or great anomaly, which it will 
take a hundred years more to correct, even if it do not produce 
a worse evil than it sought to remove. 

Like most vain people, we make of our defects virtues ; and 
because we are a bustling, irritable, energetic race, that do not 
like to exert ourselves till the prize is within our grasp, and then 
seize it at all hazards, with the consequence of realizing a num- 
ber of half-finished things : we boast of our want of system as 
an evidence of our love of freedom and independence, and inflict 
on our posterity a load of evil, which a little foresight, a little 
method, a little less self-conceit, a little less prejudice, and a 
little reflection on our past misdoings might obviate. 

The blundering result of our dilatory labours is the end to be 
avoided ; and, though it may still take thirty years to accomplish 
our work, it may be worth while to consider whether, by a sys- 
tematic direction of our labours during that time, we might not 
make our " mouse " more worthy of the " mountain." 

We will first consider the present stages of proceeding, and 
then what might be. 

The present stages are, the siege of attention, the war of inter* 
ests, and lastly, the recognition and realisation of the claim. 
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The siege of attention takes ten years : it is another siege of 
Troy. Our big men, like intelligent little children, have a 
wonderful faculty of listening without hearing till their ears 
have been well boxed : and, like rogues of another sort, bestow 
as much labour upon inventing excuses as would be sufficient to 
master the subject: willing, it would seem, to encounter the 
imputation of stupidity, of dishonesty and positive lying, rather 
than look fairly at the subject, and frankly state the true 
reasons for not practically acting at the time. Bentham's 
fallacies, which have wellnigh got into disuse, in consequence of 
his searching criticism, have been succeeded by others, to the 
full as fallacious. But the capital expedient is the polite plau- 
sibility, the seeming willingness, to take the "matter under 
consideration," which, in this silky age, every body feels bound 
to accept as the sufficing reason, or, from ignorance or indolence, 
is unable to encounter, by bringing to view at the moment, all 
the considerations which bear on the subject, and to show thereby 
that there is no room for consideration, but that the matter is 
ripe for decision. 

The difficulties of the siege of attention arise front the want 
of a commissariat of proper information at hand. The labour of 
digging and delving into the subject is postponed by the press 
till the subject has already become in a measure popular ; and by 
the public men, till the House is ready to receive it ; and so it 
comes to pass that, when the people need relief, and the House 
is ready, the information is to be collected, and there is not 
either money or industry or even opportunity to do that portion 
of the necessary work. The occasion passes away, leaving 
perhaps a scattering of good seed, but the failure has damped 
enthusiasm, and supplied another fallacy for the use of the 
Minister — " the public feeling is against you, it is of no avail to 
renew the attempt." 

Measures obtain progress mostly from the sheer want of a ball 
for our public men to play with, when the old ones are, by course 
of time and frequent use, worn out. When a leader deigns to 
speak, that which was a crotchet becomes a topic of the day — 
a measure. Then is Hansard looked up, and the parliamentary 
blue books and pamphlets appear, and criticisms thereon, and 
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leaders in the newspapers and articles in the reviews, and our 
parliamentary men are set on their legs for talk. 

The subject is mooted, the House becomes familiar with it. 
It forms part of the repertoire of parliament, and, like a stan- 
dard opera or a standard play, takes its place sessionally in due 
course. 

When it has fairly become commonplace, the candidate in- 
troduces it in his address to his constituents, talks of it — pro- 
mises — pledges himself. 

The public interest is won, and the siege of attention is at an 
end. , 

But, now that there is a prospect of success, the war of interests 
fairly commences. It is not of the policy of the interests to 
move actively till this stage; for the friction of opposition hastens 
success, and anticipates the chapter of accidents, the great 
favourer of the interests that be, — " Say nothing, still less admit 
nothing ; let them move and blunder, and tire themselves out 
and every body else, and so may we live for ever ; the fall of 
cabinets, more pressing subjects — war — famine — intervening to 
lengthen out our day." 

Ten years more pass away in the war of interests, and then 
comes the official attempt to meet the claims of the public ; and 
this, circumstances favouring, is usually done upon one phase 
of mistake or another; either by adhering too closely to the 
present state of things, doing the least possible that is inconsis- 
tent with the bureaucratic state of knowledge, or yielding to the 
clamour, to the wild aspiration, without regard to those practical 
means which are essential to practical success. 

Measure succeeds measure ; each one taking a new tack in 
avoidance of the error of the last, but adopting a new error. 
Carefully avoiding all reference to principle, or to the general 
frame of the constitution, but full of devices neither wholly new 
nor wholly old, nor wholly one thing or another ; a fantastic in- 
vention that meets with full acceptance from no quarter on no 
one point, and a host of objections from every quarter on most 
points. 

At last the House obtains possession of a full sense of the 
matter, and reaches a principle which every body recognizes; but 
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which must yet be purchased in a mutilated state, to be amended 
after a long series of years. 

Thus terminates the stage of recognition and realisation, and 
the Constitution is furnished with another addition to the medleys 
which constitute that truly Gothic fabric. 

There is virtue in this state of things, but very little of it — 
the virtue of perseverance, of the spirit which pursues an object 
of utility under difficulties, by a series of floundering, blundering 
efforts, building up, pulling down, doing and undoing, wrangling 
and triumphing, condoling and congratulating ; in short, all sorts 
of fussiness, instead of a steady, scientific, business-like prosecution 
of a well-considered object, by well-considered means, quietly 
though perseveringly pursued, till the whole terminates in a 
satisfactory completion. 

We are going, next year, to talk of a reform in Parliament ; 
it may be well to talk of a reform of Parliamentary ways, in order 
that we may judge whether it be not possible to help one another 
to a solution of the difficulties under which any Parliament must 
labour, while our processes are such as they are. 

The business of Parliament is not different from other busi- 
nesses. It is the business of the aggregation of individuals con- 
stituting the State, and, as it has the same needs, must obey the 
same conditions. 

The first step in every business consists in the recognition of all 
the claims upon us, and the consideration of all our resources in 
relation to such claims— our debts and credits. Let us begin by 
making a list of all " matters under consideration," and marshal 
them according to the class of business under which they fall, 
grouping them so as that all that come within the same principle, 
or set of considerations, may be considered together, and the 
whole may be disposed of once for all by the same comprehen- 
sive measure or discussion. 

But, to make the discussion effective, we must look to the 
proceedings of our study, our office, our workshop. Let us col- 
lect whatever has been written or said on the subject ; let us 
index and chronicle it ; extract and insert it in our common- 
place book ; abstract and compile it ; read and collate the whole 
together ; and then, by an apt summary, exhibit the results in 
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^relation to all the interests involved, and to the policy which the 
present and future exigencies of the State impose upon us ; for 
it is not, as most small politicians think, their will which is to be 
fulfilled, but a higher will, indicated by past history and by the 
hand upon the walL 

Now, which of our public men so entertains any question ? 
who of them acts otherwise than as a fly upon the wheel, buzzing 
about and glorifying himself for his little doings, as if he were 
the creator of the good ! 

The true statesman would resolve to do nothing without 
manifesting its relation to the whole constitution of the 
country, and showing how, by his masterly gathering up 
of a hundred little measures in a single comprehensive one, 
he would best realize the common wants in a manner 
that would jar with no interest, admit of every develop- 
ment and adjustment, and finally consolidate the em- 
pire. 

The mechanical processes which we have just indicated would 
be the work of a body of assistants, selected for their ability, their 
intelligence, and experience, who would be working on the unripe 
questions while their chief or master would be carrying forward 
the riper ones. 

But as his knowledge, and the knowledge of his colleagues, 
would be valueless without the concurrence of the common mind 
in Parliament, in the press, and among the people, he would 
cause the series of initiatory and intermediate operations to be 
published, and, by means of open commissions, to be carried on as 
far as may be in public. 

Few questions need secresy in the collection of information : 
it is at the stage of determination by the cabinet — the masters 
of the policy — that the secresy is justifiable, perhaps requisite. 
It is then that ignorance, sinister interests, personal references, 
comparative strength and weakness of representatives of sections 
jof view in the cabinet, and may be the prejudices of the 
sovereign, need some veil or cover as a protection against rough 
and premature discussion. 

But in all the earlier stages the utmost publicity should be 
sought as a means of narrowing the range of these objectionable 
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considerations, and forcing upon the reluctant and the inattentive 
a view of the whole field of the subject. 

The amplest inquiry, the most unreserved consideration of all 
predicaments, the recognition of all means and adjustments, 
should form the object of the earliest stage. Such a course 
should be preliminary to the dealing with the subject in Parlia- 
ment, and the press should take the field earlier and in a more 
systematic manner, and with more reference to things under the 
surface. 

When Parliament intervenes, what should be its action f 

The first Parliamentary step should be to have laid before it 
a chronological statement of the matters, with historical notes of 
the leading epochs — a catalogue raisonni of the works and 
papers on the subject, with notes of the writers and princi- 
pal movers — a geographical or topographical account, with 
statistics — a doctrinal exposition, with notes of the polemics of 
the question — and finally, an explanation of terms, with summary of 
the whole. A work of this kind, done concisely as a supplement 
to the big blue books and parliamentary papers, would inform the 
House, inform the press, and lay the foundation of the preliminary 
action of a committee on the subject, to prepare the resolutions 
or instructions on the matter, and if need to make further inquiry 
into the state of the question, so as to bring it up to the present 
time. The bulk of this work should be done by assistants to 
the Houses. 

If, as was suggested in our article of November last, the mem- 
bers for each county or division of the empire had before them a 
report of the state of their county, showing the questions in 
relation to their constituents, the Parliamentary mind would be 
prepared for special questions ; but the House should have com- 
mittees in charge of great divisions of subjects, to receive 
references upon their matters. 

These are capital considerations ; for the Minister's success 
depends much upon the state of information in the House, and 
on the facility of conveying new impressions to the members. 
Few people read now-a-days ; and all notions must be carefully 
distilled through the readers or learners— the writers of the 
heavy works — the writers of the heavy Quarterlies — the writers of 
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the daily and weekly press — the talkers — the gossips, until, by 
homoeopathic doses, they may be imparted to the common mind. 
Much of the " Thirty Years' War " is occupied in the different 
stages of this process ; and many questions must be mooted in 
one generation to be executed in the next. 

Having passed through the preparatory period, and the form 
of petitions and returns, and perhaps committees and com- 
missions, till the Government be ripe, the Government sometimes 
purchases a postponement by referring the matter to another 
commission. If this commission more frequently took the first 
step, the whole progress would be advanced in time and 
efficiency. 

In most cases, the difficulty arises from the unmethodical 
way in which the earliest stages are managed. 

After the committee has prepared the resolutions and instruc- 
tions, the subject may be fitly moved in Parliament in those 
forms. 

When the House has come to resolutions, the matter may be 
put into the formal shape of a bill or bills ; for it would often 
save a good deal of time if the different views were put into 
the shape of bills after a given method, so that they might be 
collated together. 

We should be glad if the bills could be submitted to some 
tribunal for examination, as the private bills are, following some 
well-ascertained principle or method. 

But most measures will be found to be retarded by the inor- 
ganized state of our public offices : it is the necessity of erecting 
a new machinery for every new purpose that constitutes the 
chief difficulty in legislation. Hence it would be desirable, in 
every case of legislation, to inquire to what department or pub- 
lic office the matter should be put in charge ; and, whether for 
the successful conduct of the new law, the office does not require 
to be reinforced, either by some development of its interna! 
arrangements, or by some external subsidiary aid ; and whether 
there should not be some established machinery for superintend- 
ing the introduction and settlement of the new arrangement, 
such as that we have recently used in the Oxford and Cam- 
bridge University Commissions. 
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The puzzle in most legislation arises from not distinguishing 
between the permanent and temporary arrangements, and the 
ordinary and extraordinary arrangements ; and between those 
things that may be done by the institutions we possess, and those 
which must be done by sundry subsidiary institutions acting 
in aid. If we were to resolve that we would create no new insti- 
tution where an existing one could do the work, whether alone 
or together with others, we should find that our constitution, 
followed out in its old well-established directions, has furnished 
every machinery that we can need. This it is which offers the 
solution to much difficulty in the consolidation of our law, which 
in truth depends on the consolidation of our institutions ; and, 
because we have not chosen to begin at the right end of the 
matter, we are plunged into a sea of difficulty, from which we 
shall not emerge till we do. 

The Statute Law Commission affords a remarkable exemplifi- 
cation of the method of working public questions ; and it may 
be worth while, on a future occasion, to show the illustration in 
detail. 

It is a singular thing that it has never yet produced any of its 
works with an index ; the making of which must certainly have 
shown to itself the defects of its work, and indicated the rkrht 
way of supplying deficiencies. An index and chronicle, with a 
good abstract or outline, are among the best subsidiary mechanical 
means of bringing out the parts of a work, which are almost 
always sacrificed in some degree by the course forced upon the 
writer by the occasion, as much as by the peculiarities of his own 
predicament and idiosyncrasy. 

With the whole chart of a subject filled out by the contending 
claims of rival suggestions, and with notes of the means of com- 
prehending, in larger operations, many minor views, and of the 
course of selection to be adopted in passing some or other 
before the rest, all that class of objections which springs from 
ignorance or inadvertence, and is not sinister or interested, 
would slink away ; and with this effect, also, the sinister or 
interested would find themselves in so wretched a minority, that 
they too would quickly follow, especially if those considerations of 
compensation (in some form), which the merciful disposition of 
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the present day has established in favour of all measures, how- 
ever righteous, were frankly and liberally accorded at starting. 

But with all this, it may be said you will do nothing till 
you relieve Parliament of much drudgery — of what has not in- 
aptly been called its " parish business ? " Doubtless, we need 
courts of administration as distinct from courts of litigation. 
This is a want which the practical intelligence of the people 
will soon supply, or demand to be supplied. This is another 
topic that claims instant consideration of Parliament ; and it 
would be well if the members of each county would institute the 
inquiry, What is the state of the tribunals, administrative and 
judicial, in my county ? How can my constituents obtain the 
necessary aid upon the easiest terms ? What are the impedi- 
ments to the grant of such institutions ? How may these 
impediments be removed ! In short, what is the condition of 
my county in these respects ? Till members of Parliament 
regard themselves as the standard of the balance, between the 
crown on the one hand and the people on the other — till they 
regard the State and the people as one, no question can progress 
satisfactorily, for it must want purpose and policy, or the concep- 
tion of purpose and policy. 

The member of Parliament is a minister of state, representa- 
tive of public authority and private right — Conservative —Whig 
— Radical — as the exigencies of the State or the people may re- 
quire : in one word, Liberal ; knowing no party but the whole ; 
but trying the whole by its yielding adequate protection to the 
individual, and adequate resistance to rival States. 

These entire views are macadamised by the system of bit by 
bit legislation. From the beginning of each session to the 
end of it, no one is permitted to have a whole view ; and many 
public men never acquire it in the whole course of their lives. 

It has always been to us matter of surprise that men, earnest 
and ambitious, desirous to do good, industrious and energetic, 
should submit to the inconvenient ways of Parliament. In the 
first flush of their parliamentary youth they bring forward 
measures to be baffled and defeated at every turn, and at last 
fairly give way with the declaration that the Government alone 
is equal to the task. 
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The Government will try nothing till it be sure of a majority ; 
and so the matter waits. Now if, as a matter of course, every 
claim for legislation were referred to a committee on the matter 
of that legislation, and if the chairman of the committee were 
charged with bringing forward measures, not indeed of policy, 
but of detail, every individual member might contribute his 
quota, and would be inclined to support the whole for the sake 
of his own share. A bill so considered in committee, and de- 
clared by the examiner of bills to be in accordance with law, 
should be allowed to pass, unless notice of objection should be 
given, and no objection should be allowed of which notice 
had not been given. All that useless drudgery of going 
through a bill, item by item, would be got rid of, and yet 
full opportunity would be given for discussing every matter 
of objection. Of course, a vote should be taken on the 
question whether a bill should be read a third time, and 
on its passing. All courts of justice proceed thus. They 
do not go through matters which are not in contro- 
versy. 

The upshot of our remarks is, that the representative body 
should regard all the claims of the people — that they should in- 
stitute inquiries into the foundations of those claims — that they 
should, without flinching, pronounce thereon, and take the neces- 
sary measures for disposing of them, at once and for ever, in a 
conclusive manner. Having established these principles, and 
suitable agencies and methods of action for giving effect to them, 
the nation should stand to all just limitation and refuse to con- 
sider matters negligently postponed, or previously determined ; 
and all matters of a similar nature should be referred to the 
same tribunal. The " Thirty Years' War of Public Questions," 
results from the namby-pamby, shilly-shally manner of dealing 
with questions. Let every claim be firmly put, and resolutely 
considered and determined. 

The world does not know how many millions of loss are oc- 
casioned by a state of weakness and irresolution. All sorts of 
ungrounded and ill-advised claims are mooted and sanctioned ; 
while just claims are considered and reconsidered, postponed in- 
definitely, and resumed again and again, without other effect 
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than retarding other measures, and wearying to death the poor 
suitors, their agents, and advocates. 

While writing these remarks, we receive the announcement of 
the decision of the Lords upon the question of the admission of 
Jews into Parliament. Is there no remedy for the protraction 
of a question upon which the public have made up their minds? 
Is there no means of appeal ? Is there no remedy but the 
swamping of the Lords ? Or must the power of the government, 
now impelled constitutionally by the Commons' House, be para- 
lyzed in all forms of its action, and rendered incapable of making 
a confident stand against foreign influences, or a bold and deci- 
sive effort in the reforms of our internal institutions? The 
bugaboo of the House of Lords is the means of restricting many 
public measures within limits not satisfactory to the people ; and 
it becomes a question of instant importance to devise some 
means of obviating the danger which besets the constitution 
on this account, especially if we are to have a House of Com- 
mons more importunate and impulsive. 

We would suggest, that the whole community be divided into 
a senatorial class, and a popular class. Let the suffrage be 
widely extended in regard to the latter. Let the former con- 
sist of all the nobility, of the men of property, of the emeriti, 
and of persons of a certain age, who have conducted them- 
selves without reproach of a kind to subject them to punishment 
or degradation. Let the popular class elect the representatives 
of the people. Let the senatorial .class elect the members of 
the senate ; and let the Sovereign nominate a certain number, and 
let the Peers elect a certain number, and let a certain number of 
members of a certain standing pass from the Commons to the 
Lords. It is clear that, if the House of Peers be not made con- 
formable to its purpose, and brought in harmony with the State, 
the recurrence of these Thirty Years' Wars of Public Questions 
will eventually bring down the House of Peers, as Samson 
brought down, on the heads of the Philistines, the building to 
which he was bound. The people of England will not endure 
that the power of the Peers shall be employed for factious 
purposes, after frequent demonstrations by the legitimate organs 
of public representation, that the public sense is decisive on 
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the matter. We venerate the House of Peers. Many of our 
noblemen deserve high praise and consideration for their patriotic 
conduct ; but, experience shows, their influence is not adequate 
to win over the great body of their colleagues to a course of con- 
duct in harmony with the policy and mature conviction of the 
nation. 

If the method we have suggested should be considered too 
large, it may be found possible to establish a system of appeal. 
Suppose that a question should be carried three times, once 
in three successive Parliaments, and rejected as many times by 
the Lords, why should not the matter be referred to the whole 
nobility of the realm, and to the whole representation of the 
people ; that is, to all persons bearing titles of honour and holding 
places of dignity, and to all the representatives of the people, 
local as well as general ? 

Westminster Hall might, on such rare and solemn occasions, 
be the place of assembly, and the votes might be taken in person 
or by proxy. 

It is clear that, for a grievance of such frequent occurrence, 
there should be established a fit tribunal, even if it were for no 
other purpose than to postpone the ultima ratio of popular force, 
and prevent the impatient question which the recurrence of 
such occasions, without remedy, is apt to provoke, viz. : What 
is to be done with the House of Lords ? We say, preserve the 
House of Lords by such expedient as we have indicated — by an 
expedient calculated to save its pride and may be its conscience, 
and also rescue the nation from an embarrassment which, in 
untoward times, might precipitate us into revolution. 

We would preserve the House of Lords, but not at the ex- 
pense of the State. We would make it more senatorial — the 
aristocracy of the aristocracies of the country; or provide, by way 
of appeal, an assembly of moderators, which, at rare intervals 
might interpose a conciliatory course in harmony with constitu- 
tional proprieties. We must remember that the House of Lords 
no longer represents the elite of the nation, nor its wealth, nor 
its power, nor its high intelligence ; and that it has not, as it had 
in the time of the old barons, the following which made it respec- 
table, whatever might be its title to respect. It is but the name 
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of the power which it once was — a venerable name which, for 
auld langsyne, and much abiding virtue, the nation reveres ; but 
it must be recollected that we have fallen upon times when the 
tendency is to realize pretensions, or to question somewhat 
severely such as are not realized. We fear that the attitude 
which the Peers have taken is not a favourable nor a prudent 
one ; but one which is calculated to make the people more than 
ever impatient at the long duration of our " Thirty Years' War 
of Public Questions." 

To lessen these consequences, and the mischiefs of fragmentary 
legislation, we desire to counsel more caution, more method, more 
definiteness, more resoluteness, more thorough-goingness, more 
completeness in the prosecution, deliberation, and settlement of 
the questions that are now " under consideration; " and the prac- 
tical way of providing all these good things, is to take care that 
our forces and our aids are composed of a fair admixture of the 
cabinet, the parliament, the press, the closet, and the office, or 
men of business ; and that, by judicious arrangements, all these 
forces are brought in contribution to one and the same object. 
The two that are primarily requisite, and the w r ant of which oc- 
casions the defeat of the rest, are the closet and the office, we mean, 
as connected with our present subject. We have abundant force 
for current business— very little for record and research— appro- 
priately and connectedly applied, and acting in aid of and in sub- 
ordination to the greater powers — the Cabinet, the Parliament, 
and the Press. 

Let us, before we reform Parliament in its external relations, 
ask ourselves how it may be reformed and reinforced in its in- 
ternal relations, and how all the bodies-politic of the State may 
work harmoniously together as one aggregate body, for one object 
• — the common good of the whole body, and each individual 
member. 
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Art. VII.— INDIAN LAW REFORM. 

A Summary of Statements and Arguments submitted to the Right 
Honourable the President of the Board of Control, and some 
other Gentlemen. By William Theobald, Esq., on Depu- 
tation from Calcutta and the Lower Provinces of Bengal. 
London : W. Bernard & Co., 43, Fleet Street. 1857. 

THE learned author of the above pamphlet was deputed, to- 
wards the end of last year, from Bengal, to represent to the 
Government at home the desires of the British and Christian 
inhabitants respecting various measures of Indian Law Reform. 
Among those measures, the " amalgamation," as it was called, of 
the Supreme and Suddur Courts was one ; and it was prepared 
under a royal commission, composed of very eminent persons. 
To oppose this, not absolutely, but on the plan devised by the 
Commissioners, is one of the objects of Mr. Theobald's mission. 
The amalgamation, Mr. Theobald says, was intended to accom- 
plish two objects — first, " to abolish the Supreme Court, which, 
as a Crown Court, has always been regarded with dislike by the 
East India Company and its Indian service ; and, secondly, to 
improve and strengthen the great Appellate Court of Lower 
Bengal." The latter object he and his constituents approve, 
but desire to accomplish it without extinguishing the Supreme 
Court, and in this view he proposes the following plan: — u Double, 
we say, the number of the Supreme Court Judges, making it six 
instead of three, and establish a rota amongst them for three con- 
stantly to sit in the Suddur. On this plan, the Suddur will 
undergo the desired improvement, while the Supreme Court will 
be preserved and even strengthened." 

We are not in a condition to enter into a full discussion of the 
rival plans ; but, from a variety of sources of information, we learn 
that the Supreme Court gives tolerable satisfaction to the public 
at large, and is the only Court that does so, and is at the same 
time regarded by Mr. Theobald's constituents as essential to the 
protection of British capital. So far, therefore, as the proposed 
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amalgamation involves its abolition, it will probably be necessary 
to modify the scheme. On the counter-scheme we can offer no 
very decided opinion ; but Mr. Theobald argues that it will much 
more effectually accomplish the chief object of the amalgamation 
than the original one, and be clear of many objections of detail 
to which the latter is open. 

Another duty with which the Commissioners were entrusted, 
was the preparation of a reformed procedure for all the Courts, 
which thereby would be put under one uniform system. Mr. 
Theobald accepts the reform for the East India Company's Court, 
evidently on the ground that almost any change must be an im- 
provement ; but he objects to the new procedure for the Su- 
preme Court, or new court intended to take the place of the 
Supreme Court. He states as follows one of his objections : — 

u I have several remarks to make on the general merits of the 
code ; but here I will indicate a fundamental peculiarity in it, 
which alone would render it objectionable for the Court of 
Calcutta. It classes the Court which will be in the place of the 
Supreme Court, as a Court of first instance^ one only of a rabble 
of Courts, all the rest being Courts of the East India Company, 
which cannot be trusted in a single detail, without the right of 
appeal at every step of a litigation. Accordingly, being placed 
under the code — our Court being regarded as a Court of first 
instance — it is to be put under the appellate system. This 
change is of a momentous character. The Supreme Court is 
not a Court of first instance. On the contrary, it is a Court of 
the highest caste and character ; is formed after the fashion and 
model of the great Courts of Westminster Hall ; has, like them, 
inherent powers of correction in case of error ; and through these 
powers it effects what in Courts of first instance is effected by 
an appeal. I shall not stop to contrast the practical advantages 
of the Supreme Court procedure ; but I know of only two 
reasons which can be alleged in favour of the new procedure ; 
first, that the new constitution will change the Court, and put 
in its place a deteriorated and inferior one, from which an ap- 
peal must be given as a practical security ; and, secondly, that 
it is necessary for uniformity. The latter necessity, we reply, 
rests on a sacrifice wholly unnecessary, the sacrifice of a substan- 
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tial benefit, of p. substance to a sliadow ; and the deterioration of 
the Court is what we object to." 

Mr. Theobald contrasts in a forcible manner the professed in- 
tention of establishing an uniform system of procedure, with the 
numerous exceptions of Courts not put under it. We will 
quote the passage as a good specimen of Mr. Theobald's contro- 
versial style : — 

"Struck with the number and importance of the changes, 
proposed apparently for the sake of abolishing diversities of juris- 
diction and procedure, and of establishing uniformity, I have 
examined how the Commissioners have carried out their principle 
when dealing with other courts, and the exceptions which the Com- 
missioners have themselves admitted. They modestly decline 
to recommend their plan for the non-regulation provinces. The 
Governor-General in Council can convert any day half Bengal, 
as his lordship has just done a considerable slice of it, into a non- 
regulation district. In these non-regulation districts and places, 
there are courts, civil and criminal, usually held by military men 
and natives, to whom it must be quite a surprise that they are 
not to have the advantage of this simple code of natural pro- 
cedure. Again, the Collectors* of land revenue have a civil 
jurisdiction, which embraces every question which can arise be- 
tween zemindar and ryot, that is, between landlord and tenant, 
or lord and copyholder. The Commissioners propose entirely to 
except this jurisdiction from their plan of procedure. This ex- 
ception of Collectors embraces also great numbers to whom 
the Collectors depute this part of their duties. With diligence* 
I believe,, and if to exhaust were my object, I could find other 
objections; but these two embrace a large number of courts 
and judges, large populations, and vast districts; and, from our 
point of view, I must say it appears strange that the Commis- 
sioners should withhold the benefit of a simple and natural pro- 
cedure from colonels, majors, captains, lieutenants, ensigns, col- 

* I am unable to quote the authority which I have read for this view of 
the collector s jurisdiction ; but the correctness of it may be collected from 
the general tenor of Mr. Welby Jackson's remarks on the unprotected 
state of the ryots, and its consequences, — (Mr. Welby Jackson's Tour of 
Inspection.) 
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lectors, their deputies, and the like, who dispense justice without 
a single qualification, and should confer it on the one Court and 
body of Judges that alone have no need of it. It is true the 
Supreme Court exhibits a great anomaly — that of giving general 
satisfaction with all the faults of its procedure ; and Calcutta, 
under the protection of that Court, does not exhibit the same 
striking misrule as the rest of the Presidency — this, it is true, 
is another anomaly ; but these anomalies we wish to preserve, 
and not to be forced into an uniformity with the East India 
Company's Courts and Zillahs." 

It is well known that the European subjects of the Crown are 
not liable to the native and other criminal courts of the East 
India Company, except for petty offences. It is proposed now 
to abolish this exemption; but Mr. Theobald claims its continu- 
ance until the native magistracy and Company's courts generally 
are better qualified for the offices of judicature ; and he offers to 
establish his objections to them by evidence, if necessary. Mr. 
Theobald has secured, we think, a much more favourable con- 
sideration on this point than if he had put it on the ground of 
constitutional privilege. All classes are entitled to a good ad- 
ministration of justice ; and we have no hesitation in saying, that 
if the country magistracy and courts are in the state described, 
they ought to be reformed before their jurisdiction is extended. 

It is remarkable that Mr. Theobald finds in the state of the 
magistracy an objection to the new Penal Code which is now 
passing through the Indian Legislature. The consideration of 
the Code does not, he says, come within the scope of his mission ; 
but he adds as follows : — 

" The character of the Code, however, carries us to the ques- 
tion of the competency of the East India Company's Courts for 
its administration ; and in its peculiar character I see a strong 
ground for preserving our exemption from those Courts. In the 
hands of the Supreme Court the Penal Code will receive a 
satisfactory construction. Our judges, men of highly-informed 
minds, and versed in the distinctions of jurisprudence, will be 
able to qualify its generalities by an enlightened interpretation. 
Its intensely abstract conception of crimes in classes will not be 
above their understandings. But it is quite another matter 
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when we consider it in relation to darogahs, deputy-magistrates, 
boy-magistrates, their assistants, and, generally, the East India 
Company's judicial agents. In their hands it is likely to be a 
very dangerous instrument, from precisely those peculiarities in 
this Code which have recommended it to men rather distinguished 
for literary taste than versed in the business of criminal courts, 
and of practical jurisprudence. What man of sense would place 
the surgical instruments and apparatus which modern art has 
prepared for the scientific anatomist, in the hands of the barber- 
surgeon ? This is what is being done. It is analogous to this 
to place this philosophical Code in the hands of the present race 
of the East India Company's Mofussil judicial agents." 

One of the great wants of India is a lex loci* The Com- 
missioners were divided as to what should be the lex loci; some 
being in favour of the proposition of a new civil code, but the 
majority in favour of making English law the lex loci; and 
Mr. Theobald argues strongly on the same side. 

The next subject treated of is the state of the Police, and a 
very strong call is made for its reform ; but we pass this by for 
other subjects. 

Next comes the state of the Judiciary body. We collect, 
from the tabular and other statements, that nearly the whole 
civil judicature of the country, except in the appellate branch, 
is in the hands of an inferior class, chiefly natives, whose highest 
salary is about £700 per annum ; and that very few even of the 
highest grade have so much. The judicial service, it appears, 
is divided into two classes, covenanted and uncovenanted, and 
a very great contrast between their salaries is exhibited. 

" The salaries of all the different officers are as follows : — 

Covenanted Classes. 

Per month. Per annum. 



Suddur Judges (9) Rup. 4,200, £420 = £5,4C0 

Judges . Rup. 2,500, £250 = £3,000 

Magistrates Rup. 900, £90 = £1,080 

Assistants . Rup. 500 & 400, £50, £40 £600 & £480 

Commissioners . Rup. 3,000, £300 =: £3,600 

Collectors . Rup. 2,000, £200 = £2,400 
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Besides this regular scale, there are double offices with 
increased salaries. 

Uncovenanted Classes. 

Per month. Per annum. 



P. S. Ameens, 1 st Grade . . Rup. 600, £60 = £750 

„ 2nd Grade . . Rup. 400, £40 «_ £480 

S. Ameens, 1st Grade . . Rup. 250, £25 = £300 

„ 2nd Grade (N.W.P.'s) Rup. 150, £15 = £180 

Deputy-Magistrates and Deputy-Collectors, 1st, 2nd, 3rd, 4th, and 5th 

Grades respectively, 600, 500, 400, 300, and 200 Rupees. 

There are no double offices with increased salaries in these 
classes. 

Mr. Theobald argues in favour of the appointment of Barristers 
to the country Courts and Magistracy, and points out the changes 
necessary to make this service attractive to them. He remarks, 
also, on the defects of legal education in England, and suggests 
a method of improving it. We shall quote Mr. Theobald's re- 
marks on this subject at length, as they are important, and in 
some respects contain new suggestions : — 

" I cannot, however, shut my eyes to the peculiar character of 
the legal attainments of the Bar of England and Ireland. The 
law is divided and distributed among courts, and classes of courts 
of different denominations, each having a jurisdiction only on a 
part of the law, and no one of them over the entire corpus juris ; 
and these divisions of the law, according to jurisdiction, are fol- 
lowed in legal education. The consequence is, that barristers, 
generally, are acquainted only with the law of the court (what- 
ever be its denomination) which they have chosen for their pro- 
fessional field, and they know little of the far greater body of 
law which lies beyond under other and different jurisdictions. 
An education of this limited kind is an inadequate preparation 
for courts which are intended to administer the whole body of 
law, and do not recognize those accidental and arbitrary divisions 
of it by jurisdiction. Such are the courts of India ; and they 
therefore require Judges who have a more liberal and extended 
education. It may be said, the more extended education may 
be obtained by going through a course of study in all branches 
of the law, as some few students do at present. But the result 
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of this would be very different from that of a scientific education. 
Besides, it would be utterly inapplicable to the natives, who, 
having been already admitted, must continue to be employed in 
the judicial line, and for whom, therefore, it is necessary to pro- 
vide a good legal education. What is wanted, then, is an educa- 
tion in the entire corpus juris. And, to give this, the task must 
be undertaken of combining into one whole the scattered parts 
of the law, now dissevered by diversity of jurisdiction, under 
some general arrangement, to be borrowed mainly from logical 
science. This being done, the law may be taught as a science, 1 
I have been asked, on propounding these general views, to give 
a more definite idea of the plan, and have replied : — Let < Res ' 
be the general denomination of all enjoyables — I use this word 
as more comprehensive than ' things ; ' and * Persona ' of all 
bodies to which rights, that is, powers over enjoyables, are attri- 
buted or belong. Each part of English law, it will be found — 
the Common Law, Equity Law, Ecclesiastical Law, Admiralty 
Law— each class of courts, will supply names of enjoyables, 
unknown to other courts ; and names in like manner of bodies 
and persons, and, associated with the names, the attributes of 
right and obligation connected with them. This is my idea of 

1 " The present is not the first time I have argued for this. Three or four 
years ago I attended at a consultation with Mr. John Colvin (then a 
Suddur Judge), for the purpose of selecting books of English law for native 
candidates for moonsiffships, &c., to be examined in. The selection had in 
fact already been made of Smith's Manual of Equity, and Edwards (I think) 
on Bills of Exchange. I was of opinion they were totally unfit, and they 
have since been abandoned ; but I urged the necessity of preparing a 
general institutional work for the natives. Again, when the Presidency, 
College took the place of the Hindu College, and I received my orders as law 
professor for the course appointed, I pointed out its utter want of system, 
and recommended a course on the plan above indicated. Such a work 
would be one of the greatest boons we could confer on the country. We 
cannot teach the natives our religion, but we could give them our juris- 
prudence. We are actually teaching, or pretending to teach, Bonian law 
in our colleges, and not our own jurisprudence. Since I have been in 
London, I have -consulted an intelligent law-bookseller ; and, from the 
account he gives of the professional demand, I believe there is no prospect 
of the work being undertaken as a speculation. It must therefore be 
made a l public work.' " 
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the arrangement of law as a science The result would be a more 
or less complete corpus juris in an institutional form, but at all 
events scientifically arranged. The plan would be as universally 
applicable to the Hindu ' Res ' and ' Persona/ and the Mahome- 
dan 'Res' and ' Persona,' as to the European. In short, a 
scientific arrangement would give scope for the classification of all 
possible varieties of persons, and relations of persons, natural 
and fictitious, and of things. I need scarcely add, the criminal 
law would be regarded as a mere accessary to the civil, fortifying 
persons and things with public sanction; and the procedure 
performs the subordinate office of giving practical efficacy 
to the whole. I have been asked if I contemplate having 
judges who are not barristers, or who have not followed the 
law as a profession. I reply, Certainly not, if the profession 
can furnish the requisite number possessed of that general know- 
ledge of law which pre-supposes in my mind scientific education 
— and I anticipate that the whole profession would adopt this 
plan of education — and then, when the practice and science shall 
be combined in one person, the Bar would have, as indeed it has 
now, superior pretensions to any other class for the office of 
judge." 

There are other very important subjects discussed in the pam- 
phlet before us. The responsibility of the inferior magistracy 
was formerly in accordance with the rules of our common law, 
but has been virtually nullified. Mr. Theobald argues in favour 
of its being restored ; and he argues in favour of a general inquiry 
into the state of the country. 

In conclusion, we recommend this pamphlet to the attention 
of the increasing class of persons who take an interest in India. 
We think Mr. Theobald's constituents will find they have great 
reason to be satisfied with their advocate and representative. 
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Art. VIIL— LORD CAMPBELL'S BILL. 

IT is impossible to deny the existence of the great evil which 
Lord Campbell seeks to prevent by this well-meant but 
ill-devised measure. His Lordship had recently occasion to ob- 
serve the extent which the circulation of the most abominable 
works has reached, having tried two or three persons engaged 
in this trade, and perceiving that its profits were such as induced 
those before punished to continue it. It appeared to him fit 
that some further powers should be vested in the police than are 
now exercised, and he proposed the plan of seizing such works 
by means of domiciliary visits, with the power of destroying 
immediately the articles so seized. 

This Bill at once called forth the comments of Lord Lynd- 
hurst and others, which went not so much against its principle, 
still less against whatever could be attempted, safely and 
conveniently, to abate the admitted nuisance, but against 
the frame of the measure. The difficulty of defining what 
should be reckoned obscene; the impossibility of putting 
down all works containing passages offensive to morality, in- 
deed to common decency; the admitted fact, that this class 
includes many of the classics, now in the hands of all scho- 
lars even of tender age, and that several of the most celebrated 
works of French and English poets come within the same de- 
scription — was immediately suggested ; and it was urged that, if 
the seizure of such works were permitted, any bookseller might 
be stripped of such works as Voltaire's, in nearly a hundred 
volumes, because neither the informer nor the policeman could 
confine himself to a volume or two, and, if he did, the whole set 
became unsaleable. To this Lord Campbell could only reply 
that he had no intention whatever to make Horace, Juvenal, 
Voltaire, or Lord Byron seizable. But the question cannot turn 
upon his intentions, if the Bill, become an Act of Parliament, 
gives the informer, the magistrate, and the policeman the power 
to seize. So it was said that prints, pictures, or statues offending 
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the rules of decorum are to be found in private houses as well 
as in shops, and the same was said of books ; and the Bill made 
whatever was exhibited ; as well as what was exposed to sale, 
subject to seizure. Yet surely it was impossible that the 
proceeding should be confined to shops, while all dwellings 
escaped. Some of the Law Lords objected strongly to domici- 
liary visits, whether of houses or shops, as now first introduced 
into our law, and proposed to punish the offenders more severely 
than had been done, as by flogging added to imprisonment, 
the majority inclining to think that this would be the safest and 
the most effectual course. 

It is in vain to suppose, as the supporters of the Bill did, that 
security against abuse, and of the most grievous kind, is pro- 
vided by requiring the sanction of a justice or other magistrate 
to the warrant of search and seizure. We must recollect how 
many thousand justices are scattered over the country, and how 
extremely easy it will be to find one whose honest but excessive 
zeal would incline him to act in suppressing, by all means, what 
he believed, and justly believed, to be a great evil. Who can tell 
what suspicions might be raised in the mind of this worthy but over- 
zealous person, by some fanatical or puritanical neighbour, pos- 
sibly connected with the rival in trade of a bookseller ; and then, 
on information being sworn only to belief, a search-warrant would 
prove all but fatal to the existence of the shop, even if the search 
ended in discovering nothing ; but the probability is, that though 
no work should be found of the class intended to be suppressed 
by the Bill, some volume of an immoral tendency in the worthy 
magistrate's opinion might be discovered, and the half-acquittal 
of the bookseller would lead to his ruin. Even were all magis- 
trates men of the class known and respected in London, nobody 
could feel assured that misinformation might not lead them to 
what would prove in the result an abuse of the powers given by 
the new law. 

Upon the whole, we regard this well-intended, but not very well- 
contrived, legislative attempt of Lord Campbell, likely to share 
the fate of a former measure deserving the same description, that 
respecting communications of British subjects with foreign powers, 
and that it will be dropped, although it has been sent to the House 
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of Commons, marked with the pointed disapproval of most of 
the legal authorities in the Lords. 

Among these Lord Lyndurst has been already mentioned ; and 
we must couple the reference to him with the complaint which he 
made, both of expressions used by Lord Campbell in the debate, 
and of an attack upon him in the " Lives" lately published by the 
Chief Justice. This has led us to look at the volume in question : 
and we incline to agree with Lord Lyndhurst that the remarks 
are offensive, though, in all likelihood, they proceed from care- 
lessness rather than design. There is nothing in the general 
structure of the work which at all negatives this supposition. 
Considering the importance of the subjects treated, and the sta- 
tion of the author, it is singular how hastily it appears to have 
been composed. This is manifest in every part of it. The manner 
in which Lord EUenborough's repartees are given can only be 
ascribed to carelessness ; for they lose their force and effect 
sometimes by the redundance of needless words, sometimes by 
greater errors. But this is a matter of taste, and Lord Camp- 
bell's mav differ from that of other men. As to facts, there can 
be no such dispute. It is only mere carelessness that could 
make the Chief Justice say (Vol. III. p. 220), that the Pillory 
" was altogether abolished" by the bill introduced upon Lord 
Cochrane's conviction and sentence, when it is perfectly well 
known that it continued, until 1837, to be the punishment for 
perjury — the exception in the act of 1816. So nothing but haste 
can account for the statement (ib. p. 318), that before Lord Ten- 
terden made his second speech in the House of Lords, "Mr. 
Canning had fallen a victim to the aristocratic combination 
against him," when it is quite well known that Mr. C. had died. 
He follows this up with a severe attack upon his successor. 
Indeed, the book abounds in such passages, levelled not only at 
the dead but the living, as if to meet the well-known mention of 
him by Sir C. Wetherell in the last speech he ever made, th.it 
" his noble and biographical friend had armed death with new 
terrors." Lord C. seems not to have well considered the dif- 
ference between historical compositions and articles in periodical 
works, whether done weekly or even quarterly. Whoever will 
pour forth whole volumes of biography in the course of a few 
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months, or even a very few years, must needs fall into errors of 
various kinds, beside leaving other defects and blemishes in 
bis works, which it would be hyper-critical to note in periodical 
writings, from their nature more or less ephemeral. 



Art. IX.— PROFESSIONAL ELOCUTION, AND 
DISEASES THEREWITH CONNECTED.* 

THE practising members of the Bar, taking them as a whole, 
do not form an unhealthy class of men. Before the long 
vacation commences, plenty of faces, pale,* haggard, and worn 
out, may it is true be seen in our courts of law, and about the 
Inns; but the large proportion of the men who do the most 
work are, and must needs be, vigorous, and in the possession 
of the best of gifts, mens sana in corpore sano* Dyspepsia, and 
the many evils which are connected with imperfect digestion, 
are unfortunately not uncommon in the profession : but seeing 
that the practitioners who are extensively occupied, and they 
who are preparing to move into the higher ranks of the profession, 
habitually violate some of the most obvious rules of health, this 
is, perhaps, not to be wondered at so much as the happy 
adaptability of the human constitution, which permits them to 
follow their pernicious courses with such comparative impunity. 
A Kaffir, it is credibly narrated, will starve for five or six days, 
and then gorge enormously, without experiencing any incon- 
venience ; and we ourselves have seen that little black imp of a 
Bushman, brought over by Mr. Gordon Cumming, subverting 
and disproving all the rules of life founded on the virtue of tem- 
perance. He was wont to wake after his gluttony and dead 
drunkenness, as lively as a lark, without the vestige of headache 
and fever — an object of envy to all the sots and bons vivants in 
the neighbourhood who became acquainted with his good fortune. 
Now, the professional and political life of a busy barrister is 
often not a whit more consistent with the rules of health than that 

* A Popular Treatise on the Causes and Prevention of Diseases. By Samuel 
Fenwick, M.D., &c, &c. London : John Churchill. 1857. 
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of the African barbarian; jet how many are the instances which 
the legal profession can produce which survive the ordeal I It 
must be recollected that it is not merely the mental wear and 
tear which tries the counsel's strength, nor his continuous exer- 
tions, nor the ever-renewed demand for fresh efforts in varied 
fields, nor the disappointments and annoyances to which he is 
liable in common with his fellows. All these befall all men who 
have work to do in the world, and try to do it well. But he 
whose avocation leads him to practise in courts, is met therein 
by a subtile and desperate foe in the very buildings themselves. 
He has to breathe the vilest atmosphere, ventilation being left 
to chance — or, worse, still, to Dr. Reid — he must endure mephitic 
influences, dangerous draughts, and numerous other physical 
inconveniences, including the dust and bustle and noise of a 
crowded and excited assembly. So placed, he has to think, 
speak, and act, for niany hours without cessation. Nor is his 
happiness increased by knowing that angry eyes are glaring at 
him all the time, for not being, at the same time, in two or 
three other courts ; and that, as soon as he has finished his 
last joke before one jury at the defendant's witnesses, in a run- 
ning down case, he must hurry off to the next pressing trial, to 
solemnly adjure another of the " most intelligent juries he ever 
had the honour to address/' in a case perhaps of domestic 
delicacy — where he- has indignantly to deprecate the levity of his 
learned friend on the other side. There is no doubt, that habit 
enables a "man to endure what otherwise would overwhelm 
him. The leader, who now so peacefully breathes much sulphu- 
retted hydrogen, carbonic acid gas, &c, and takes so coolly the 
vexatious and contradictory demands on his attention, was wont 
probably to have a headache when first he went his sessions, 
and long afterwards was always flustered, by contemplating the 
bare possibility of the two cases which he happened to have in 
the same week coming on contemporaneously. But habit will 
not enable the majority of men to do without a fair supply of oxy- 
gen to breathe ; and, notwithstanding that some men certainly do 
appear to manage to retain an elastic vitality under circumstances 
most adverse to healthy existence, it is equally certain that the 
vigour and comfort of many are seriously impaired by the con- 
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ditions under which they are forced to live. It is the strong 
and fortunate who survive the campaign ; and we must not take 
the exhibition of hale and hearty life which the Bench and 
leading counsel present, as a fair sample of the health and 
strength of the whole profession, or as an evidence that all its 
members could undergo the same tests and dangers equally 
well. It must be remembered that, besides being proof to 
poisonous air a successful lawyer must enjoy the blessing of a good 
digestion, which is, after all, the best foundation of success in the 
profession of the law, as of all other professions. Probably the 
exhilarating spectacle of the two-and-twenty judges in Law and 
Chancery disposing of their dinner in company with the six-and- 
twenty bishops of England and Wales, would be accepted, and 
not untruly, by an unsuccessful legal or clerical genius of a dys- 
peptic constitution, as a satisfactory reason for his own indifferent 
fortune compared to theirs. 

The fact, however, that some men are physically capable of 
withstanding the poisonous exhalations, as well as surviving the 
intense and prolonged labour of professional life, is not a reason 
why we should not endeavour to mitigate the evils which are 
palpably injurious to many, and destructive to some. When 
the new courts of Westminster are built, we trust that we shall 
find, not only provision made for sufficient air, and ample space 
for the Bar and the attorneys' clients, but also for those ill-used 
persons, the jurymen in waiting, and the witnesses. It is 
positively a disgraceful sight to see how special and common 
jurymen in waiting, are kept for days u hanging about," jostled 
and crowded, subject to every possible inconvenience, and 
filling up all the avenues to the courts, instead of having an 
apartment set aside for them, whither they might retire until 
they are wanted. So, too, with respect to the witnesses. There 
is invariably great trouble in keeping them together, particularly 
when any one of a dozen or twenty cases may come on in one 
day. The solicitors, in all of these, have to stow away their 
witnesses, so that they may pounce upon them at a moment's 
notice, upon the occasion of a " rotten list," or various other 
incidents to which litigation is subject. There ought to be, in 
every place used as a court of justice, waiting-rooms for the use 
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of the several bodies of witnesses ; and, as the administration of 
justice ought assuredly not to be made, as now, annoying and 
vexatious to all the persons concerned, we trust we shall see an 
improvement in this matter. Unfortunately, the office of jury- 
men and witnesses is intermittent ; and when the inconvenience 
is oyer, and the grumbling passed, no further trouble is taken 
by the suffering members of the public, to reform the abuses 
which they have been compelled to endure. 

The legal profession has, however, to suffer continuously from 
the injurious consequences of ill-constructed courts; and lawyers, 
at least, should interest themselves in seeing that the buildings 
in which they have to spend so much of their lives, should be 
adequately adapted to the required purposes. Amongst other 
annoyances of the class we are alluding to, and which have to 
be encountered by the practitioner, we may note the absurd re- 
lative positions allotted respectively to the judge, jury, counsel, 
and witnesses. Many a circuit town presents in its court-house 
an instance of most ingenious folly in the arrangement of the 
above necessary parties. We have often seen learned counsel 
sitting in a well in the middle of the court, precluded from all 
means of communicating with their clients or with each other, the 
witness-box being so disposed, that if he who is being examined 
looks toward his questioner when answering the counsel, as is 
inevitably the case, he then turns his back on the jury, who lose 
his reply. On being told by every body at once, to " speak up, 
and look the other way," the nervous witness immediately alters 
his position, so that the judge can only hear an indistinct mutter ; 
whereupon he receives a dignified rebuke from his lordship, and 
endeavours to meet this new want, in which, if he succeeds, he 
inevitably offends the counsel on the other side, who is heard 
complaining to the disconcerted witness, u Can't hear a word you 
say, sir ! Why don't you give out your evidence like an honest 
man T n 

All this is bad enough for witnesses, and while it obstructs 
the administration of the law, it entails also on those imme- 
diately engaged in the proceedings much trouble and worry, 
which might be avoided. It is, therefore, the duty of those 
who are immediately interested in the matter to speak out 
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lustily on a subject, which it is clear is as much a professional as 
a public matter. Unfortunately, there is much lethargy and ig- 
norance on all such questions. Most of our public edifices are 
warmed, lighted, ventilated, and arranged so as to secure the 
greatest quantity of annoyance to the greatest number of 
people. Civilization has not yet reached that point where it 
can be successfully demanded, that when men are called on 
to congregate in multitudes, it should not be in violation of all 
comfort and decency. It is indeed this blindness to what is fit- 
ting, which we fear mainly prevents the improvements we are 
referring to. That society is too indifferent to such matters is 
illustrated by what goes on in private life. Thus, it is not gene- 
rally considered a grave misdemeanour for the respectable occu- 
pier of a house, to allow his wife to invite two hundred people to 
dance and sing there, when he knows fifty would more than con- 
veniently fill his rooms; so that it frequently happens that the young 
and eligible barrister, who has been stifled all day at Westminster 
in a foul court of law, is expected to appear in the evening, not 
only to be suffocated and squeezed, but to smile as if he enjoyed 
it very much, and was delighted to have the opportunity of assist- 
ing with the crowd, in the absurd, tiresome, and asphyxiating oc- 
cupations provided for him by an outrageous form of hospitality. 

The above reflections have been especially induced by looking 
through the little work before us, in which, among other matters 
relating to health, the author treats popularly of the throat, 
lungs, and organs of voice, as well as catarrhal attacks and 
bronchitis. These are subjects which have an especial interest 
to the counsel, whose success depends upon the breath of his 
nostrils, as much as upon the range and soundness of his legal 
knowledge, and the acuteness of his mind. The grandest pero- 
ration may be lost by a cough. The most telling simile missed 
through a sneeze. A client may be ruined by a sudden hoarse- 
ness ; or the gloomy depression induced by the vitiated air may 
have the effect of converting a weighty argument into a heavy 
discussion, and of reducing the wit, which was meant to be light 
and sparkling, into dull, ineffective, and ill-timed humour. 

Dr. Fenwick has dedicated two chapters to the subject of 
" the clergyman's sore throat," a disease which he affirms not un- 
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frequently attacks barristers, public singers, actors, and others. 
Although it would seem to be connected sometimes with origi- 
nal weakness of the vocal organs, constitutional debility, and in- 
flammation of the larynx, yet its more common cause seems to 
be bad management of the voice, and an improper use of its 
mechanism. The artificial whine and conventional tones which 
are deemed by some especially appropriate to services in the 
church, are a fertile source of the complaint. Besides which, the 
clergyman generally hangs over the book or sermon case, con- 
tracting his lungs, and interfering with the clear action of the 
windpipe ; and if he belongs to those sections of the church to 
which it appears the strait waistcoat is more peculiarly appro- 
priate, he sentences himself to wear it buttoned tight over his 
ribs, superadding a stiff cravat. But while he thus announces 
his orthodoxy, he, alas ! displays also his ignorance of anatomy, 
and want of common-sense. 

A good voice and a graceful manner are of great service, both 
in public and private life; and it is a sad thing to see men 
whose physical powers might be exercised both to their own 
profit and the pleasure of others, throwing away their gifts 
through unacquaintance with the simple laws of anatomy and 
science. There are few to whom nature has been so bountiful 
that they require no aid from teachers. With a fine physical 
conformation to begin with, much practical experience and tact, 
some indeed appear independent of those rules and precepts, 
which to the majority are of great importance. Amongst these 
we might class the late Sergeant Wilkins, whose magnificent 
voice, resembling in quality the diapason stop of the organ, will 
not be forgotten by any one who once heard it. This eminent 
advocate, however, had, as is well known, in the early part of 
his curious career, appeared on the stage, and had had the ad- 
vantage, at least while in the profession of an actor, of studying 
the effects both of clear articulation and appropriate action. 
Few are so well endowed as was Sergeant Wilkins, though the 
majority of the leading counsel at the English bar acquire some- 
how a passable elocution. 

Amongst those of the past generation of advocates, who 
may be deemed to have been masters in the art of elocution, 
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it is impossible not to recall to mind the name of Sir William 
Follett, who, both in speech and manner, was a model of forensic 
excellence. So, too, a commanding voice and dignified mien, 
like that of the late Lord Denman, might long be sought for un- 
successfully in the present ranks of practising counsel. Whilst 
Lord Lyndhurst (happily still of our own time), in his best days 
at the bar, could have been surpassed as little in these, the out- 
ward and visible signs of an orator, as he was in all other intrinsic 
qualities of a great advocate. 

The natural training which the Bar generally goes through is 
more favourable to efficient cultivation of elocution than that to 
which the clergy are subject* The practice of examination of 
witnesses, and the interlocutory style of argument, prevent the 
former from falling into the affectation and mannerism which 
disfigure so frequently the clerical mode of address. 

The reader of Dr. Fenwick's little book will find a useful 
chapter on catarrh — a complaint which is the curse of our 
climate. The foul atmosphere of our courts, to which we have 
already alluded, and the difficulty of getting fresh air and exer- 
cise, which besets the man in active professional life, renders him 
especially prone to the infliction of " colds," and it is easier, unfor- 
tunately, to catch a cold than to cure it. The fact that there 
are so many reputed remedies for catarrh is a strong evidence 
that none are very efficient. But we may consider it established, 
that a man whose general health is good is less liable to the evil 
in question than are others ; and, further, that they who practise 
the cold water bathing are rendered thereby more exempt from it. 

Happy are those of our brethren at the Bar who, in spite of 
all the physical disadvantages by which we are surrounded, 
can carry on the arduous profession without being continually 
aware that they have a mucous membrane to be inflamed, a 
skin to be chilled, or a stomach to be disturbed in its functions. 

They who, less fortunate in their constitution, are occasionally 
the victims of the common maladies which sedentary or public 
pursuits frequently induce, will do well to consider, now and then, 
the principles upon which health depends, and modify their 
habits with reference to the laws of physiology and the dictates 
of common-sense. 
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Art. X.— SOCIETY FOR PROMOTING THE AMEND- 
MENT OF THE LAW, 

L Report op Special Committee on Law Reporting. 

THE present system of Law Reporting in England has 
already been the subject of two papers, read before this 
Society by special committees, appointed respectively in the 
years 1849 and 1853. 

In these papers, which were both much considered, and which 
received the full sanction of the Society, the propositions made 
out were : — 

1. That it was the duty of the State to provide that the 
rules of law, solemnly laid down in Westminster Hall, equally 
with the statute law, be authentically promulgated. 

2. That this duty, which in other countries is sedulously per- 
formed, and in this country, in ancient times, was carried out by 
means of the judges themselves, and official reporters authorized 
by them, has in modern times been altogether abandoned, and 
the publication of our judicial precedents thereby become a 
matter of commercial adventure, of which booksellers have 
necessarily invested the chief control. 

3. That the effect of this state of things is, that there is no 
guarantee afforded that our law, as judicially expounded, will 
be made known to the public at all, or reported correctly, or 
after the same manner by rival reporters, or in reasonable time, 
or in a convenient form; and that the expense of our present 
law reports preclude their general use, even by those who are 
officially or professionally engaged in the administration of justice. 

Your Committee, in again entering on the subject referred to 
them, have been much struck by the fact, that the use and 
object of our law reports are so little understood out of the legal 
profession. 

Even some members of the legislature, who have taken an 
interest in this subject, treat the question of Law Reporting as 
one principally effecting the individual litigant, and only of 
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general interest in as much as publicity serves as a salutary 
check on the judge. 

It is hardly necessary, on the present occasion, to say that the 
general question of giving publicity to the proceedings of our 
courts, is quite distinct from that of promulgating the principles 
and doctrines of law expounded in the course of those proceed- 
ings. The newspaper press admirably effects the one object, 
but they cannot effect the other, which, indeed, is as much out 
of their province as it would be, in reporting the proceedings on 
any parliamentary debate, to assume to publish the result as an 
act of parliament. 

That in these days a taste for cheap literature should have ex- 
tended to the law is little surprising; more especially having 
regard to the diminished profits of the bar, to which class 
the circulation of the reports is for the most part confined. 
That one result of unrestricted competition will be to reduce 
Law Reporting to a mere scramble, in which the high-priced and 
more elaborate reports will be worsted by their lighter-weighted 
rivals, seems reasonably clear. That another result must be to 
bring all the reports into disrepute, and ultimately into disuse, few 
will be disposed to deny ; but the mischievous consequences of 
impugning, and in the end superseding, the authority of prece- 
dents, is not so obvious to those who are ignorant how intimately 
the use of precedents is interwoven with our judicial system, and 
it is mainly in this point of view that we propose at present to 
consider the subject of Law Reporting. In the former papers to 
which we have already adverted, the history of the reports was 
traced ; and it was shown that the use of precedents existed 
from a very early period of our history; it was shown also, that 
formerly the publication of reports was controlled by the courts, 
and that at one period official reporters were appointed and 
paid by the State. It is not proposed, in the present observa- 
tions, to enter upon that branch of the subject ; but rather to 
point out briefly the value and importance of precedents in the 
administration of the law. We assume what is obvious to every 
one acquainted with the subject, that unless some remedy to 
the present disordered state of Law Reporting be applied, the 
authority of reports will be so shaken as to become null and void. 
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First, then, we may observe that the use of precedents in the 
administration and exposition of the law, tends to impose a 
salutary restraint upon the power of the judge. It is impossible 
to relinquish the use of precedents without at once investing 
the judges with such a degree of latitude in expounding and de- 
termining the law, as to constitute the bench virtually as potent a 
legislative tribunal as the three estates of the realm. But it 
has always been the boast of this country, at least since the 
Revolution, that the law (not the judge) alone i$ supreme, that 
is, the written and unwritten, or common law; and the necessary 
inferences therefrom, as deduced and declared from time to time 
by the bench, under the wholesome restriction imposed by the 
use of precedents, i. <?., former similar or analogous decisions by 
previous judges, which are contained in the reports. Let the 
use and authority of precedents be discontinued, and the judge, 
within the very wide area afforded by the letter of statutes, will 
be invested with that arbitrary authority of interpretation which, 
in the end, must reduce all law to what, in many parts of 
Europe, it has already become, the most absolute judicial despo- 
tism ; it is manifest, therefore, that the use of precedents is 
favourable to our free institutions. 

Again, the use of precedents tends to impart uniformity and 
consistency to the law, by bringing the decisions of the bench to 
the test of known and settled legal principles. Thus, for example, 
a judge when called on to deduce some new principle from the 
existing code, or, what more frequently happens in practice, to 
apply a recognised principle of law to some new combination of 
fact, such as in a highly civilized community constantly occurs, 
applies to the fact before him, not merely his own intelligence 
and learning, whatever they may be, but the recorded opinions 
of the great legal worthies who have preceded him on the bench ; 
and though most probably there may be found no express deci- 
sion applicable to the question in hand, he may yet drink deeply 
of the spirit of a Coke, a Hale, a Hardwicke, or an Eldon, and 
in the light of their genius can hardly fail to arrive at the solu- 
tion of the problem before him. 

But, further, the use of precedents tends in a high degree to 
ascertain and settle the law, by defining those minor rules for 
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which no written body of law can effectually provide. Thus, 
when once a principle of law has been declared by a court of 
superior jurisdiction, it is invariably — except in the very rare case 
where it is obviously erroneous — received as an authority by 
all courts of concurrent jurisdiction. The law is then regarded 
as settled and certain, to be altered only by the courts of appeal 
or by the legislature itself, and all persons engaged in the prac- 
tice of the law as a profession, adopt for their guidance the rule 
so propounded, as determined. And here we may not improperly 
notice another advantage derived from the use of precedents. 
It occasionally happens that the rules of law so declared by the 
judges are unjust or imperfect, and it might appear at first 
sight desirable in such cases that a larger amount of authority 
were resident in the court. It is manifest, however, that the 
existing mode of redressing this mischief is preferable. The re- 
port at once points out the defect in the law, and the remedy is 
applied by the proper tribunal, L e., the legislature. One well- 
known instance of this occurred in the case of Thorpe i?. Goodall, 
17 Ves., c. 88, 460, in which the law was declared to be, that a 
bankrupt seized for life with a general power of appointment, 
with remainder in default to the heirs of his body, could not be 
compelled in equity to appoint for the benefit of his creditors. 
But the defect in the law having been ascertained, a remedy was 
supplied by the legislature. Vide 6 Geo. IV., c. 16, §§ 77, 78. 

But, again, the use of precedents operates as the great check 
upon litigation, by preventing the recurrence of the same legal 
questions over and over again indefinitely. Burn the reports, as 
has been half seriously suggested more than once, and what will 
be the result ? Why, that every principle of law will be cast loose 
except in the comparatively rare cases where the express language 
of the legislature interposes. The same points will be raised 
and decided ad infinitum, often doubtless with conflicting results ; 
for how is one court to take cognizance of the view adopted by 
another court ? Nay, how is the same judge to be always con- 
sistent when there exists no record of his opinion? His view 
must necessarily be affected by the manner in which a case is 
presented to his attention, and that will vary materially with the 
skill or industry of the advocate. 
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That the decisions of the concurrent tribunals must, in the 
absence of reports, frequently conflict, there can be no reason- 
able doubt; inasmuch as there would then be no common 
standard to which to appeal. These considerations suggest an- 
other important advantage arising from the use and publication 
of the reports ; namely, that the reports make known and promul- 
gate the law — an advantage which can hardly be over-estimated 
in this age of fluctuation. How are the many thousand gentle- 
men scattered over the country, who follow the law as a profes- 
sion, to become acquainted with the changes or modifications of 
the law introduced in Westminster Hall or Lincoln's Inn, except 
through the medium of the reports? Under the existing system, 
a plaintiff who embarks in litigation to raise a question covered 
by authority, is made to pay the cost of the strife he has evoked; 
but if there were no reports, a plaintiff or his advisers would be 
absolutely disabled from ascertaining his rights without an ap- 
peal to the court, when he could scarcely, with any thing like 
justice, be saddled with the costs. We must not omit to notice 
the great service rendered by the reports to the administration 
of the law in saving the time of the court. When a case is 
brought to a hearing, many of the questions which would other- 
wise have to be considered, are treated as " concluded by au- 
thority." The result is, that the attention of the court and of 
the counsel is at once directed to the real point in controversy 
between the parties. In the Equity Courts, more especially, if 
every point that, but for the reported decisions, the ingenuity of 
counsel could raise, were to be argued de novo, it would be 
wholly impossible to get through the business. Moreover, it 
tends greatly to the benefit of the suitor, that the attention of 
the judge and the advocate should thus be concentrated on the 
real question at issue. 

It is true that this advantage is considerably impaired by the 
number of reports which are received as of more or less au- 
thority, and which render it next to impossible for the counsel on 
one side to know beforehand what cases may be adduced on the 
other ; but this must be regarded only as a temporary inconveni- 
ence, for either one series must be selected as the mouth-piece 
of the bench, or the authority of all the reports will be so weak- 
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eced as to lose the character of authorities, and to become little 
more than mere arguments in the hands of counsel. 

We may here not unsuitably glance at the special need of re- 
ports of the decisions of the Superior Courts that exists since 
the creation of local tribunals. The County Courts are, with few 
exceptions, situate at a distance from the metropolis ; they are 
rarely attended by counsel, or attorneys of eminence ; and it is 
consequently peculiarly desirable, both for the sake of justice, 
and to preserve uniformity in the law, that the spirit of the Su- 
perior Courts should pervade these local jurisdictions. This 
can only be accomplished by the free circulation of an autho- 
rized series of the reports of the Superior Courts, stamped with 
an authority to which the presiding judge must yield. But, 
further, it is the policy of the time, whether wisely or otherwise 
it is not for us to determine, to encourage suitors in the County 
Courts to dispense with professional assistance in the prosecution 
of their rights. It requires no argument to demonstrate how 
materially suitors would be aided in their endeavour, by having 
access to the reports, which teach the law by example ; a mode 
of instruction more effectual, in the opinion of Lord Bolingbroke, 
then the dogmatical assertion of principles. 

While on this branch of the subject we may remark, that the 
tendency to modify and improve the law, which is so prominent 
a feature of our time, makes it peculiarly important that there 
should be a free current of decisions flowing from Westminster 
Hall and Lincoln's Inn to the most distant parts of the country; 
and even to the colonies. Improvements and modifications, 
however valuable, necessarily involve change ; and that change 
ought to be widely made known as soon as effected, in order to 
prevent evils that cannot fail otherwise to arise. Take the law 
of wills for example, or the laws relating to conveyancing. Very 
extensive changes have been recently made in both these branches 
of the law, the full extent of which remains to be developed here- 
after, as questions shall from time to time arise for adjudication. 
But a great proportion of the wills and deeds in use in this country 
are prepared by country solicitors, who, whatever their attain- 
ments may be, and they are for the most part considerable, 
cannot possibly become acquainted with the alteration in the law 
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except through the medium of the reports. How important then 
is it, in order to avoid litigation and injustice, that reports sanc- 
tioned by authority should be placed within the reach of these 
gentlemen. Again, in our colonies ate growing communities, con- 
sisting for the most part of men with English tastes and habits, 
who look to this country for direction and support, and acknow- 
ledge the supremacy of the English crown, and the authority of 
the English laws. In the formation of the social fabric, it is im- 
portant that not only those improvements in the arts and 
sciences, which every year augments, should be communicated 
to these infant societies, but also those changes and modifica- 
tions of the ancient laws of England which experience and wisdom 
have sanctioned and approved. 

From the foregoing considerations, it is obvious that the reports 
take an important part in the administration of the law, for which 
it would be difficult to suggest a substitute. They have become 
part and parcel of our judicial system, and cannot be giveu up 
without introducing changes so extensive as to be virtually im- 
practicable, even were they expedient, and inexpedient were 
they not impracticable. But, if this be a correct view, it follows 
by an irresistible inference, that the system of reporting and 
promulgating those decisions of the Bench, which are as much 
law as the written or customary laws, of which they are the 
logical deductions, should be rendered as perfect as possible. 
That the present uncontrolled and irregular system is the reverse 
of perfect, will be readily admitted. If the influence of a 
judicial decision is so general and salutary in precisely defining 
the actual state of the law, it is easy to perceive that the mis- 
chiefs resulting from an incorrect report must be proportionably 
great; and unfortunately instances are not wanting in which 
great and irretrievable damage has resulted from an error in the 
reports. That these evils have not been of more frequent occur- 
rence, is to be ascribed to the fact that the regular reports, 
which are the standard reports, are for the most part revised and 
corrected by the judges, whose judgments they contain. And in 
this way, no doubt, many errors that might otherwise have escaped 
the vigilance of the reporters, have been detected and set right 
before the report became public. 
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The Committee beg to reiterate, as practical conclusions from 
the consideration of this subject : — 

1st, That it is for the public interest that Reports of the 
decisions of the Superior Courts should be prepared under the 
control of some public officer or board, to which the public can 
appeal as an authoritative record of what has been determined, 

2nd, That every precaution should be taken to secure accuracy 
in the Reports, and to provide against possible error. 

3rd, That it is greatly for the public advantage that these 
Eeports, impressed with official authority, should be sold at such 
a price as to make them generally accessible to the public. 



IL Annual Report of the Council for the 

Session 1856-7.* 

THE Council are happy to state that the increase in the num- 
ber of members, which was so marked during the previous 
session, has continued through the present without diminution ; 
eighty-eight new members have been elected since November 
last, and of these eleven are corporate members. The latter 
class are considered by the Council peculiarly valuable, because 
they tend to unite with the labours of this Society the exertions 
of mercantile bodies who are bent on the same objects, and are 
able to afford information and advice of the most valuable kind. 

The finances of the Society are in an improving and satisfact- 
ory state ; but are not further alluded to here, as they are fully 
explained in an abstract of a report of the Treasurer to the 
Council, appended below. The balance (which has been duly 
audited) is made up to the end of December last, and contains 
a full statement of the whole assets and liabilities of the Society ; 
the accounts will in future years be reckoned, in accordance 
with the rules lately passed, from April to April. A cash 

* This Report was presented to the Society at the Annual Meeting on 
July 29th, 1857, and, on the motion of Mr. Edwin Field, was received, and 
ordered to be printed and circulated. 
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account up to the end of last April is given with the abstract 
mentioned above. 

Mercantile Law. — The most noticeable event in the business 
of the Society during the past session, has been the Mercantile 
Law Conference, held at the end of January. This great 
meeting, which was called together by the Council for the 
purpose of obtaining the opinions of mercantile men on the 
most prominent defects in our commercial law, was attended 
by representatives from nearly all the important towns in 
the kingdom, and was remarkable for the information it 
elicited, and the practical nature of its discussions. The 
authorized report of. its proceedings, just publishing at the 
present moment, 1 obviates the necessity for any detailed 
account of the questions raised or the conclusions arrived at ; but 
the Council are anxious to state the provisions of the Bill, which 
has been drawn in accordance with the resolutions on the 
subject of Bankruptcy. That Bill, which will be forthwith in- 
troduced into the House of Lords by our President, provides for 
the diminution of the expenses now attending a Bankruptcy 
suit,* by transferring to the Consolidated Fund temporary 
payments for compensation to retired officers, and by abolishing 
some of the offices which have been found to be superfluous ; it 
also aims at remedying the defects complained of m the arrange- 
ment clauses of the Bankruptcy Consolidation Act, which have 
defeated the intention of the original framers of the act, by extend- 
ing their provisions to composition deeds ; 3 and it purports to enact 
those sections, commonly known as the " dead men's clauses," 4 which 
were struck out of the Consolidation Bill when passing through 

1 The Authorized Report of the Mercantile Law Conference, 1857. 
Edited, with an Introduction, by George W. Hastings. Longmans : Price 
Two Shillings. 

* These expenses now amount, as shown in the Report of the Conference, 
to upwards of forty five-per cent, of the total amount collected. 

* It has been decided in Tetley v. Taylor, and other cases, that no deed 
is valid under these sections which does not provide for the distribution of 
the whole of the bankrupt's estate. This has rendered the sections in a 
great measure inoperative. 

* Enabling the creditors of a deceased debtor to bring his estate under 
the operation of the Bankrupt laws. 
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committee* The Council believe that these changes would go 
far to remedy the most prominent evils complained of in our 
Bankruptcy system, though they are quite alive to the 
expediency of further legislation, and more especially to the 
abolition of the distinction between Bankruptcy and Insolvency, 
and the ultimate assimilation of the Bankrupt Laws in the three 
portions of the United Kingdom. 

Another practical result arrived at by the Conference, was the 
proof of the great preponderance of opinion in favour of a repeal 
of the 17th section of the Statute of Frauds. It was evident at 
the meeting, and was subsequently demonstrated by the sig- 
natures of those present, that the opposition to the repeal pro- 
ceeds from the large mercantile firms in the metropolis, and in 
one or two towns in the provinces ; 1 while the great majority of 
provincial towns, and an overwhelming proportion of the whole 
trading population, are in favour of the repeal. 

A draught bill has been laid before the Council by Mr. Charles 
Webster, for remedying the evil complained of as arising from the 
judgment in the case of Kingsford v. Merry; and it is probable 
that the Society will think fit to take this measure into their 
consideration, together with another prepared by the same 
gentleman for the more equal payment of the debts out of the 
assets of deceased debtors. 

A paper on the Law of Partnership was read before the Society 
by Mr. Howell, in which he advocated the adoption in this 
country of partnerships en commandite. This paper was referred 
to the Committee on Partnership of last session. To the same 
Committee was at the same time referred the consideration of a 
resolution moved by Mr. Lawrance, condemnatory of the laws 
now in force for the winding up of Joint Stock Companies. The 
Committee, in consequence of recent circumstances, directed their 
attention first to the latter reference, and presented to the Society 
a very careful report, suggesting various improvements. The 
report was adopted by the Society, and several of the improve- 
ments in the law which it proposed have been embodied in the 



1 Liverpool, Birmingham, and HulL The feeling in tlte first-nailed town 
id, however, much divided. 
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bill introduced by the Attorney-General for amending the law 
relating to the winding-up of Joint Stock Companies. 

The Committee have not yet reported on Mr. Howell's paper, 
but we believe they will be able to do bo early in next session. 

Divorce and Testamentary Bills. — Two Bills have been intro- 
duced by the Government, and have passed the House of Lords, 
for the purpose of remedying the evils so long complained of in 
the constitution of our ecclesiastical courts. The Divorce Bill 
establishes a new Court of Divorce, which is invested with the 
power, hitherto unknown to our law, of granting divorces a vin- 
culo in cases specified in the measure, and it transfers to this 
tribunal all the authority in causes matrimonial hitherto held by 
the various ecclesiastical courts. During the progress of this 
bill through the House of Lords, several amendments were pro- 
posed which would have considerably lessened its benefits ; but 
these amendments were all ultimately defeated. The Council 
may be permitted to refer to the exertions made in this respect 
by the President of the Society, to whom is in a great measure 
owing the present satisfactory condition of the measure. 

The Probates and Testamentary Jurisdiction Bill has been 
much improved since its first introduction, and is now free from 
the objection of constituting a new branch of the Court of 
Chancery : it may be considered on the whole as a satisfactory 
Bill, certainly creating a great amelioration in the existing sys- 
tem, though still open to improvement, particularly in the pro- 
visions as to the transaction of local business. A special Com- 
mittee reported on this subject with great minuteness at the 
commencement of the session, and the Council are glad to observe 
that several of the ideas put forward in that Report — which at- 
tracted much attention at the time — have been embodied in the 
present measure. 

Criminal Law. — Owing to the peculiar circumstances of the 
period, the subject of Criminal Law has during the past session 
occupied more than ordinarily the attention of the Society. Dur- 
ing the latter months of the year 1856, the belief was prevalent 
that crimes of violence were rapidly on the increase, and that 
life and property were becoming insecure therefrom ; while the 
origin of this increase was generally attributed to the liberation 
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of convicts on the ticket-of-Ieave system. A cry was raised for 
a return to transportation on an extended scale, on the ground 
that no other plan could be found adequate to deter from crime, 
and ensure protection to the public. The Criminal Law Com- 
mittee, in reporting on a paper which had been read to the So- 
ciety by Mr. Frederick Hill, pointed out that the state of things, 
whether exaggerated or not, which had produced so much panic 
in the country, could hardly be attributed to the ticket-of-leave 
system, because that system had not yet had a fair trial, and 
could not strictly be said to have been brought into operation at 
alL The Committee attributed the sudden increase in crimes of 
violence to the recent disbanding of the militia as a temporary 
cause ; but recorded their opinion, that the short terms of im- 
prisonment inflicted on the great majority of our criminals, are 
at the root of many of the evils qomplained of. They showed 
that transportation, which had never disposed of more than a 
small per centage of our convicts, could not be looked to as an 
effectual means for the diminution of crime ; and pointed out 
that motives of economy alone should prevent the establishment 
of prisons at a distance of many thousand miles, when the ob- 
jects aimed at by such establishments could be better attained 
by retaining prisoners at home during the period of their neces- 
sary probation. They, therefore, recommended that the terms 
of penal servitude should be made as long as those of transporta- 
tion, and that no new penal colony should be founded. The Trans- 
portation and Penal Servitude Bill, introduced by Sir George 
Grey, and which has just received the royal assent, substantially 
carries out the views entertained by the Committee. By that 
measure the sentence of transportation is altogether abolished — 
the terms of penal servitude considerably increased — and the 
option left to the Home Secretary of retaining a criminal sen- 
tenced to that punishment in this country, or of sending him 
abroad, as the circumstances of the particular case may justify. 
This salutary change, by which anomalies are removed from the 
administration of criminal justice, and which substitutes for in- 
discriminate deportation a discretionary power of removing the 
offender to any portion of her Majesty's dominions best suited 
for his particular case, is viewed by your Council as a great ad- 
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vance in the right direction, and as likely to lead to further 
improvements in the management of our criminals. 

The efforts to provide for the reformation of the younger class 
of offenders by proper discipline and instruction, have been 
during the past year attended with remarkable success. Not 
only has the number of Reformatory Schools been greatly 
increased, so as now to number upwards of fifty in Great Britain, 
but the system on which those establishments are conducted is 
acquiring uniformity and experience. The Government has 
shown itself fully alive to the importance of these efforts, and 
has lent its aid by appointing an Inspector of Reformatory 
Schools on the same footing as the Prison Inspectors, whose 
duty it will be to periodically visit and report on the institutions 
under his care. The judicious selection for this new office of 
the Rev. Sydney Turner, whose name is identified with the 
foundation of the Reformatory system in England, affords a 
guarantee of the earnest desire of the Home Secretary to work 
out that system in the same spirit and with the same objects for 
which it was originally devised. 

A Bill to facilitate the establishment of Reformatory Schools 
has been introduced by the Government, which in its present 
shape merely allows county magistrates to make grants out of 
the rates in aid of the building of such schools ; its provisions, as 
originally introduced, were much more wide, and met with con- 
siderable opposition from many of the most experienced support- 
ers of the institutions it was intended to benefit. As the measure 
now stands it can hardly raise any formidable objection ; but the 
Council will be glad to find the recommendation recently made 
by the President of this Society adopted by the House of Lords, 
of referring the Bill (if it reaches the Upper House) to a select 
committee, together with the measure introduced by Lord Carnar- 
von, aiming at somewhat similar objects in a more extended way. 

The Council are glad to see that a Bill has been introduced by 
Sir Frederic Thesiger for the abolition of grand juries in Mid- 
dlesex, which, if passed, will try the question of the feasibility of 
dispensing with those bodies in the locality where the experi- 
ment will be attended with the least danger of any injurious 
results. 

VOL. III. NO. VI. X 
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The measure of the Attorney-General for the criminal punish- 
ment of trustees guilty of fraudulent breach of trust, will 
accomplish a reform in our jurisprudence which has been strenu- 
ously advocated by the Society. Our President, some time 
since, communicated a paper to the Council on this subject, 
which was read to the Society and circulated among the 
members, and which demonstrated the necessity for extending 
the penalties of the Bankers' Act to fraudulent trustees. A sub- 
sequent report of a committee urged the same view of the case, 
and also recommended the establishment of some mode of relief 
for trustees who, having faithfully fulfilled their duties, are de- 
sirous of freeing themselves from all further responsibility. 

Local Justice. — The Council have, more than once during the 
past session, had their attention called to the want that is felt 
for a better system of local justice. At the Mercantile Law 
Conference, it was strongly urged by many of the delegates, that 
the inhabitants of their towns had only two opportunities during 
the year of obtaining legal redress in any case where the matter 
litigated exceeds £50 in value, and that on no occasion could 
they apply to a tribunal expressly fitted by its constitution for 
the solution of mercantile disputes. It is impossible not to feel 
that there is great weight in these remonstrances, whatever may 
be ultimately considered the best way of meeting them ; and the 
Council are the more impressed with them on the remembrance, 
that there are in nearly all our large towns local courts, often of 
plenary jurisdiction, which only require resident and competent 
judges, and a power of executing their decrees, to supply in a 
great degree the want complained of. The Council are inclined 
to think that such courts as these, if restored to their ancient 
efficiency, might be furnished with a rota of mercantile men to 
sit with the ordinary judge, and serve with an appeal to the su- 
perior judges at assizes (which should be made more frequent), 
as satisfactory mercantile tribunals. 

It is also desirable to mention under this head, the need for 

giving to the County Courts a small equitable jurisdiction, and 

thus extending to the poor a branch of justice which has been 

hitherto confined to the rich. 

— Official Trustees. — A report has been recently presented to the 
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Society, on the subject of an Official Trustee, which recommends 
the establishment of a public officer of that nature, to afford to 
cestuique trusts the guarantee of legislative security in the invest- 
ment and management of their property. This report has been 
adopted by the Society, and the Council believe the matter 
touched on by it to be of the utmost importance, more especially 
at the present time. 

Transfer of Land. — Property of Married Women. — The 
Council, in a recent address delivered to the Society, expressed 
themselves so fully on the Report of the Transfer of Land 
Commissioners, 1 and on the laws affecting the Property of 
Married Women, that they do not think it necessary to enter 
into these subjects at the present moment. 2 

1 Since this Report was read to the Society, a bill has been introduced 
by Lord Brougham for the better conveyance of landed property. 

3 The following are the remarks alluded to : — Since the Society last met, the 
Commissioners appointed some time since to consider Registration of Title 
with reference to the sale and transfer of land, are understood to have finally 
agreed to their Report. The subject of their deliberations has been frequent- 
ly before the notice of the Society ; and, indeed, it was a paper read by Mr. 
Strickland Cookson at one of our general meetings, which first impressed on 
the public mind the expediency of a registration of title, as opposed to a regis- 
tration of assurances. It was chiefly in consequence of the notice which that 
paper attracted, and the discussion which ensued on it, that a select Committee 
of the House of Commons was appointed to investigate the subject ; the result 
of their investigation being a recommendation to the Crown to issue the 
Commission from which the recent Report has originated. As the Com- 
missioners comprised among their number several influential members of the 
Society — The Attorney -General, the Right Hon. Mr. Lowe, Mr. Headlam, 
M.P., Mr. Wilson, and Mr. Cookson — it was to be anticipated that the views 
which had been first mooted at our meetings, and had afterwards obtained so 
much approval, would meet with full consideration; and the Council, still deeply 
impressed with the soundness and practicability of those views, are happy to 
find that the Report of the Commissioners seems to be, in a great measure, in 
their favour. A system of registration of title is recommended for adoption 
by the Legislature, and is elaborately worked out in its details ; and whatso- 
ever may be the opinion of individuals as to some of these details, it will be 
generally conceded that no plan for the simplification of the transfer of land 
has been put out to the public in so exact and tangible a form, or which has 
furnished such solid ground for expecting a great diminution in the cost of 
conveyances, and the uncertainty of titles. The Council do not attempt to go, 
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They may remark, however, that in the course of the debate 
in the House of Commons, on the introduction by Sir Erskine 
Perry of a bill on the latter subject, the Attorney-General ex- 
pressed his concurrence in the opinion that the law requires alter- 
ation, and intimated a plan of his own for an amending measure. 
The Council believe that the best course to pursue would be to 

at the present moment, into the numerous and minute questions arising in the 
scheme of the Commissioners ; this task can be far better performed by a 
committee ; and they recommend that the principles and details of the Regis- 
tration Report should be at once referred to the Real Property Committee, 
who will of course be ready to receive any suggestions concerning it. 

Property of Married Women. — There is no portion of our law which has 
attracted more attention of late than that which affects the condition of the 
property of Married Women, and none on. which the advance of public opinion 
has been so rapid. It is only a twelvemonth since this Society first turned 
its attention seriously to investigate and report on the evils incident to our 
present system, of giving to the husband an absolute and unqualified right to 
all the earnings of the wife ; and; in the absence of a marriage settlement, a 
right to her personal property also. The abstract injustice and impolicy of 
such a state of the law seem to have been admitted by all, but considerable 
difficulty was feit in many quarters as to the possibility of applying any 
practical remedy. The discussions which ensued on the publication of the 
Society's Report, since continued by the press in a variety of ways, have tend- 
ed to clear up in a great measure these difficulties, and to smooth the way for 
a legislative enactment. The Committee who were charged with the subject, 
accordingly proceeded to prepare " A Bill to amend the Laws relating to the 
Property of Married Women,'' which was introduced into the House of Lords 
by Lord Brougham, shortly before the termination of the late session of 
Parliament. This Bill was based on the resolutions appended to the Society's 
Report, and aims at establishing the same state of the law as now prevails 
throughout the greater portion of the United States of America ; it does not 
interfere in any way with marriage settlements, but enables a married woman, 
in the absence of a settlement, to retain her own property and earnings, as if 
she were femme sole^ making her liable at the same time on her own debts 
and engagements. The Society has lately received the valuable evidence of 
Mr. David Dudley Field, as to the way in which such a law has worked in 
America, and nothing can be more conclusive than the statements of that 
gentleman. His only objection to the alteration made in the law of his own 
State, New York, as concerns married women, is, that it does not go quite as 
far as he could wish ; but he entertains no doubt as to the beneficial effect 
which it has already exercised, and bears witness that it commands the appro- 
bation of all classes in the State. The example of a population which has in- 
herited our laws, language, and customs, can hardly be without weight ; but, 
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obtain the appointment of a select committee by the House of 
Commons, to investigate the evils of the existing system, and to 
report as to the most expedient remedy. The subject is con- 
fessedly difficult, and is therefore one on which ample inquiry 
should precede legislation. 

Minister of Justice. — In several former Annual Reports the 
Council have expressed themselves at length on the necessity for 
the establishment of a separate department of Justice, charged 
with the supervision of the laws and tribunals of the kingdom. 
They have now the satisfaction of feeling that the views which 
have been so long urged in this Society have been at length 
adopted by the legislature, and that, in consequence of the reso- 
lution carried by the House of Commons at the instance of Mr. 
Napier, a Minister of Justice will, before long, be reckoned 
among the public officers of the country. 

This is a subject for sincere congratulation ; for the Council 
believe that the labours of such a department, if well organized, 
would do as much to make the course of legislation consonant 
with the wants of the empire, as Lord Brougham's recent bill for 
enabling proceedings in reconcilement would bring the machinery 
of our tribunals into harmony with the wants of the great majo- 
rity of suitors. 

were it otherwise, the feeling which has arisen in our own country, and which 
increases daily, will enforce the attention of the legislature. It is a remark- 
able fact, that more than one of the public bodies which were represented at 
the late Mercantile Law Conference, sent up this subject as one of those on 
which the laws of England most required amendment; not on account of the 
hardship sustained by married women, but in respect to the difficulties which 
the present state of the law imposes on their creditors. The solicitor of the 
London Association for the Protection of Trade, states that the present state 
of the law is a constant source of loss and annoyance to tradesmen ; and that 
such an alteration as would make married women the owners of their own 
property, and responsible for their own debts, would greatly increase the 
safety of trade transactions. It is evident that any measure which dealt only 
with earnings, would leave this portion of the grievance untouched ; and for 
this, no less than for other well* considered reasons, the Council trust that 
the subject will be dealt with by Parliament in a comprehensive way. It has 
been currently reported that her Majesty's government intend to bring for- 
ward a measure to remedy the evils complained of; and the Council sincerely 
trust that the rumour will prove to have been correct ; but, should that not 
be so, the Bill prepared by the Society will again be proceeded with. 
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Art. XL— THREATENED COUP D'ETAT. 

WE adopt the name, though a foreign one, given by Lord 
Campbell to the strange proceeding threatened in the House 
of Commons— of setting the law at defiance, and passing a resolu- 
tion that Baron Rothschild should sit without making the decla- 
ration prescribed by statute. His Lordship most properly left 
the less important duties of his circuit, to give a salutary warn- 
ing against such a proceeding. It came with peculiar weight 
from him, both because of his judicial station, and because he has 
ever been a supporter of the Jew Bill, and because no one 
ever showed more zeal in behalf of Parliamentary privilege — a 
zeal indeed which, we believe, has long been admitted to have 
excluded the bounds of sound discretion. We can have little 
doubt that his advice will be attended to, the more especially as 
the other law lords manifestly took the same view of the subject, 
Lord Brougham expressing that opinion, though never carrying so 
far the doctrine of privilege, and the Lord Chancellor, Lord Lynd- 
hurst, and Lord Wensleydale assenting to the Lord Chief Jus- 
tice's statements. The distinct refusal of Lord Palmerston to 
countenance any such course, is also to be regarded as likely to 
weigh with many who might be inaccessible to the reasoning of 
lawyers. We may, therefore, assume that the attempt will not 
be persisted in ; but as the arguments in its favour, how fallacious 
soever, have gained no little credit with many of the Liberal 
party, it is fit that we show how entirely Lord Campbell's views 
arje supported by every consideration, both of a legal and a con- 
stitutional kind. 

We begin by entirely laying out of our view the question 
whether the words, " on the true faith of a Christian," are an 
essential part of the declaration, or only a mode of swearing. 
There is a good deal of force in the arguments of those who main- 
tain the latter opinion. But we will even admit that they are 
in the right, and that the judgment of the courts, in which all 
the judges save one concurred, is wrong ; still it is, until reversed, 
the authoritative declaration of the law, and by its force and effect, 
whoever shall be present in the House while a vote is taken, in- 
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curs a penalty of £500. There are perhaps a score of questions 
each sitting put to the vote ; and the penalty of £10,000 is thus 
incurred by any one present during that time. Manifestly, who- 
ever is prepared to support the resolution suggested, must also 
be prepared to protect the party acting under it ; and this he 
can only do by supporting either a bill of indemnity or a vote 
of money to pay the penalty and costs, or a proceeding of mere 
violence to prevent the law from taking its course. To the two 
first modes there is the plain objection, that without the consent 
of the House of Lords they are impossible— to the third, that it 
means a conflict between the Commons on the one hand, and the 
law, its courts, and its ministers on the other; with the people either 
wholly indifferent, as in the present case they might possibly be, 
or leaning strongly in favour of the law and the constitution, as 
they almost always do when they fully comprehend the matter 
in controversy, and have time allowed for reflection on the rea- 
sons urged. 

Now it is fit that we shortly consider these reasons, and we 
at once take that which seems, by its plausible aspect, to have 
had most power in seducing those appealed to. It is said that 
the Lords refused to admit Lord Wensleydale on the ground 
of being the only judges of their own privileges ; and that the 
Commons, for the same reason, have a right to admit Baron 
Rothschild. There really cannot be a greater fallacy. The law 
says, that there is no such thing as a peerage for life, and there- 
fore no person, claiming as a peer for life, can by law sit in 
the House of Lords. The law also says, that there is no such 
thing as a representative not elected ; and therefore no one 
sent to the House of Commons otherwise than as chosen by 
some body having the right of election, can by law sit in the 
House of Commons. If the Lords had determined that Lord 
Wensleydale should sit without any title by creation or by descent, 
they would have done an illegal act, as would the Commons if 
they suffered a person, not elected, to take his seat. But 
it is equally an illegal act to admit a person who has not the 
statutory qualification, whether that consists in taking a certain 
prescribed oath, or on having a certain age, or in possess- 
ing a certain property ; and if there were penalties attached by 
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law to voting under age, or voting without property qualification, 
those penalties might be recovered at law upon proof of the 
facts ; nor could any resolutions of the House exempt the pen- 
alties, and for the plain and obvious reason, that no resolution of 
either House — nothing but an act consented to by King, Lords, 
and Commons, can repeal or suspend an enactment regularly 
made by the same supreme authority. 

The reference to the case of Mr. Pease rests upon no better 
ground. An act was passed in 1749 (22 George EL, c. 4G, 
8. 30), providing that where an oath is required to be taken, in 
any court or other place, a Quaker may affirm instead of swearing. 
The Commcns directed the affirmation to be taken under the 
authority of this provision. Now if they mistook the law, and 
an action were brought for the penalties, it would be for the 
courts to decide whether these had been incurred or not ; and 
Mr. Pease would in vain have endeavoured to protect himself 
by setting up an order of the House causing the clerk to admin- 
ister the affirmation. So, in the case of Baron Rothschild, if the 
House pass a resolution that he may -make the declaration, 
omitting the words " on the true faith of a Christian," this re- 
solution can be no protection to him should he be sued for the 
]>enalties. The argument ia the case of Mr. Pease would be 
idem per idem, but for one material diversity ; there has been no 
judicial construction put upon the statute of George IL, and no 
determination that what was done in the case was illegal. In 
the case of Mr. Rothschild there has been a determination, because 
the matter was tried by Mr. Salomons, and the judges all declared 
the law to be against him. There was then a writ of error 
brought on that judgment ; it is still pending ; and, in answer to 
Lord Campbell's question, the Lord Chancellor intimated that 
the parties in Salomons v. Miller, had applied to have it stand 
over for two months, which had been allowed, and therefore it 
stood for August 15th, too late to be disposed of during the 
present session. As it is a case in which there can be no doubt 
that the judges will be called in to assist, and as all but one of 
them have already given their very unhesitating opinion against 
the plaintiff in error, there can be no doubt how the decision 
would be were the case heard. 
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We, therefore, trust that the House of Commons will not be 
so rash as to commit itself to a course which will stand con- 
demned as illegal by the highest judicial authorities. 



Art. XIL— THE MARRIED WOMEN'S PROPERTY 

QUESTION. 

MR. MOXCKTON MILNES, in supporting the second 
reading of the Bill to amend the law relating to the pro- 
perty of married women, remarked that the speech of Lord 
Brougham had placed this question on the same footing as the 
slave trade, and other great social reforms. The observation 
was a correct one. It is remarkable how much may be done by 
one bold statement of a grievance to rouse up the spirit to 
redress it; and it is the opportunities which our parliament 
affords for demonstrations of this nature, that constitutes its 
primary value as the protector of all classes in the state. The 
House of Lords has, of late years, been more useful to people in 
this respect, than the assembly which is supposed to be peculiarly 
devoted to their interests ; partly because a much less pressure 
of routine business, and a far greater scarcity of that class of 
legislators who conceive that the rotation of our planet, and all 
things ancillary thereto, are maintained by the exercise of their 
tongues, make the introduction of a subject into the Upper House, 
by a Peer who has any thing really to say, infinitely easier than is 
a corresponding achievement by a member of the House of Com- 
mons; and partly, that among the Peers is to be found a small band 
of illustrious men, whose words at all times command respect, and 
whose unequalled abilities and experience enable them to grapple 
with difficulties which ordinary men may not unwisely shun. It 
is a curious fact of the present day, and one which will hardly 
be appreciated till it has passed away, that two ex-chancellors, 
both of them having passed the usual period of activity, conduct 
de facto the reforms of the country ; that the amending measure s 
introduced by the government are nearly all mere reproduc- 
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tions of their ideas ; and that their aid is generally found neces- 
sary for perfecting and preserving against injudicious alterations 
the bills thus brought forward. It is no wonder, then, that the 
House which holds those two statesmen should be more prolific 
in projects for reform. Moreover, there is a peculiarity in the 
mode of dealing with their subjects which marks Lords 
Brougham and Lyndhurst to an extraordinary degree : what they 
do they do thoroughly — there is no mistake about it, no beating 
about the bush, nor mincing the matter. Their speeches often 
remind us of what Sir William Napier says of the victories 
of Wellington — they are like the blows of a battering-ram, 
given once for all ; the blow is struck, and down goes the 
wall. All this is reversed in the Commons, where a subject 
is half done in the first session, served up cold in the second, 
and regularly hashed in the third ; in whose debates we some- 
times seem to have discovered a system of perpetual motion, of 
that centrifugal character which flies off continually from the 
centre of gravitation. We never hear the elaborate apolo- 
gies and timid reservations of an honourable gentleman intro- 
ducing his hobby to the House — his reiterated assurances that 
it is not a hobby which can carry much weight, or run too fast 
or too far, nor observe his meek acquiescence when it is hooted 
off the course, or doctored surreptitiously, or even openly 
hamstrung by the proprietors of rival hobbies, without a feeling 
of intense wonder that any amount of jockeyship ever brings 
any honourable member safely to the winning-post. Not 
that we ought to be ungrateful to the Commons for the real 
good which they achieve ; they probably turn out, on an average, 
as much work as the machine parliamentary is capable of achiev- 
ing, especially considering the numerous functions, besides that 
of substantive enactments, which fall to their share. When we 
eliminate from the interminable questions, motions, debates, 
attacks, defences, apologies, recriminations, and what not, the 
few salutary statutes of a session, we must remember that, if 
they form but a half-pennyworth of bread to a most intolerable 
quantity of sack, that is just the morsel of nutriment which our 
constitution fits us to receive. We are paupers in legislation, 
and must be content with Union diet ; a public man who should 
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step forward and demand a supply of measures equal to the 
wants and expansion of the empire, would place himself in the 
eyes of the country, no less than of parliament, in the same 
position of self-demonstrated insanity as that of Oliver Twist 
when he openly " asked for more." 

It is this idiosyncrasy, necessary no doubt, of the House of 
Commons, which makes us rejoice when any subject of pressing 
importance is handled first by the Peers. The monstrous injustice 
of the law which defrauds a woman of her lawful gains, in order 
that her husband may spend a little more on the strumpet and 
the gin-shop, and which, in a higher class, transfers all her 
personal property and earnings to the uncontrolled selfish- 
ness of another, might have been dealt with for sessions in the 
Lower House without any perceptible effect being produced. 
Such a subject would have been treated as a bit of amateur 
philanthropy, to which the sages of the law, and the grave 
guardians of things as they exist, must needs be opposed, if not 
for wisdom, at least for consistency's sake. But the powerful 
speech of Lord Brougham, delivered with an earnestness, and 
marked . by a carefulness of treatment, which showed that he 
had thought much on the subject, and the favourable reception 
which the assembled Peers gave to his bill, at once placed the 
question in the category of proved evils, whose doom is fixed, 
though execution be delayed for a season. The House of 
Commons viewed the matter in a totally different light from 
that in which it would have appeared to them if they had heard 
of it for the first time in their own debates ; many of the members 
had been furnished with Lord Brougham's speech, and were 
versed in his facts and arguments, and they knew that, in dividing 
for the second reading of the measure, they were following in 
the track of a guide as experienced in law amendment as any 
we can ever hope to see. 

We are very glad to find that the Bill has been at last referred 
to a select committee, and that we are likely to obtain the ad- 
vantage of an inquiry and report upon it. We say at last, be- 
cause it is idle to conceal that much disappointment has been 
felt by the warmest supporters of the measure, at the incompre- 
hensible course which has been pursued (during the last few 
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weeks) regarding it. During the short session in the early part 
of the year, the Bill was introduced into the House of Lords by 
Lord Brougham, and read a first time with a strong feeling in 
its favour ; in the ordinary course of things it would, on the re- 
assembling of Parliament, have been again brought forward by 
his Lordship, and probably carried through its various stages ; 
but as it was thought desirable by many of its supporters that 
the moral strength resulting from a full inquiry, by a select com- 
mittee of the Commons, should be added to the movement in its 
favour, it was intrusted to Sir Erskine Perry for introduction to 
the House, simply for the purpose of its being referred to a com- 
mittee of that nature. Had that course been adopted early in the 
session, before the election committees commenced their sittings, 
and when members were yet fresh from the country, it is pro- 
bable that considerable good might have resulted before this 
period ; but, unfortunately, Sir Erskine Perry seemed more bent 
on parading the Bill as his own, and treating it as an important 
piece of legislation already nearly achieved, than in compassing 
the more practical, though less showy, object which was within 
his reach. As it is, all real action is delayed till next year. 

We trust that during next session the subject will be more 
wisely handled, and be put in training for a definite settlement. 
We are fully alive to the difficulties which beset legislation on 
such a topic, and therefore anxious that full and impartial 
inquiry should precede any enactment ; but we are certainly not 
prepared to endorse the ignorant and flippant criticism which 
has lately been directed against the Bill, and which must have 
proceeded from some quarter where its provisions were either 
purposely misrepresented, or completely misunderstood. We 
believe that this measure, which makes far less alteration in our 
law than is generally supposed, and which has already passed 
the test of experience in many States of North America, ruled 
by the same common law as ourselves, would be productive of 
great good to both sexes, and in all classes of our population. 
On the subject of the industrial occupations of women, now justly 
occupying so much attention, it will have the most important 
bearing, and will assist in carrying out more than one of the 
social improvements which, in the present miserable state of a 
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great part of our population, are counselled by interest no less 
than duty. We trust, therefore, that neither House of Parlia- 
ment, nor the body which has become inferior only to Parliament 
in legislative influence, the Law Amendment Society, will let 
the matter drop. The welfare of one-half of the nation is too 
vital a subject to be disposed of by sneers, even if adorned by 
qualities in which they seem at present altogether wanting — wit 
and cleverness. 



Art. Xni.— STATUTE LAW COMMISSION. 

1. Bill entitled, "An Act to Consolidate and Amend the Statute 

Laio of England relating to Offences against the Person? 

2. Bill entitled, "An Act to Consolidate and Amend the Statute Law 

of England relating to Malicious Injuries to Property." 

3. Bill entitled, " An Act to Consolidate the Statute Law of Eng- 

land relating to Indictable Offences by Forgery " 

4. Bill entitled, "An Act to Consolidate the Statute Law of England 

and Ireland relating to Libel" 

5. Bill entitled, "An Act to Consolidate and Amend the Statute 

Law of the United Kingdom against Offences relating to the 
Coin." 

6. Bill entitled, "An Act to Consolidate the Statute Law of England 

and Ireland relating to Accessories to, and Abettors of Indict- 
able Offences? 

7. Bill entitled^ " An Act to Consolidate and Amend the Statute 

of England relating to Larceny and other similar Offences." 

8. Bill entitled, " An Act to Consolidate the Statute Law relating 

to Beery Game, and Rabbits." 

JUST before closing our present number, the Statute Law 
Commission has passed through the Lords, in the course of 
eight days, the eight criminal law rolls which it announced in 
its Report. The progress in the Lords has been so rapid and 
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Napoleonic, that no opportunity was afforded for criticism. 
1Tie3e Bills were laid on the table of the House of Lords on the 
22nd June, the prints were not delivered to the Lords till the 
7th July. On the 13th they were read a second time, in spite 
of the remonstrance of Lord Campbell, without discussion of the 
matter ; on the 17th they passed through committee also with- 
out discussion ; and on the 20th they were read a third time 
with like brevity of proceeding, and sent to the Commons ; but 
some of them did not appear there till late in the evening of the 23d, 
just after the vote of the Statute Law Commission for the next 
year had passed, and one not till Friday the 24th. 

In consequence of this manner of proceeding no discussion 
took place in the Lords on the amendments involved ; nor on 
the frame of these bills ; nor on their completeness for their pur- 
pose; nor on the relation which they will bear to the whole 
body of law, of which they are to form a part. 

They appear to have beneBted by the opportunity for revision 
since they were laid on the table of the House of Lords at the 
close of the last Session; but we think that, before they are 
adopted, it will be wise to take counsel as to some matters of 
form, and practical procedure relating to them, as well as to some 
of the important alterations which we cannot afford space at this 
period to unfold. We have marked with Soman, in the Titles 
prefixed to this article, some noticeable points that require care- 
ful consideration ; some of which we adverted to in our notice 
of the former bills, and the article on this subject of February 
last. 

We are sincerely rejoiced that the Commission have so far got 
out of the hesitating mood as to bring forward these bills ; it will 
give opportunity for discussing the matter in no unfriendly spirit : 
and we would suggest to those members of the Commission who 
desire to make fair progress in the Commons, not only with re- 
gard to the present bills, but with regard to the many others 
that are to follow, to allow the Lower House full opportunity of 
mastering the considerations that should govern this class of 
public business. 

The investigation into the plan for the Parliamentary revision 
of current legislation, has led to somewhat more attention to the 
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mechanics of legislation, to the proper form and expression of our 
laws, and to a comparison of the different methods in use, and the 
preference that should be given to some of them over others. 

When we come to review the Bills now before us, we shall use 
the occasion to point out the grounds and reasons for our judg- 
ment in the matter, assuming the law to be correctly digested. 

The Vote does not differ in amount from that of last year. It 
consists merely of provision for salaries of the paid commissioner 
(Mr. Bellenden Ker,) and the secretary (Mr. Birchdale,) with 
something for a clerk, a messenger, and a laundress. The pay- 
ments to the Draftsmen are to be made out of the contingencies. 
It is not possible to do efficient work with such arrangements, 
and we trust that for the sake of all parties — the Public — the 
Commissioners — the House of Parliament — the Employes — mea- 
sures will be taken to put them on a more efficient and more liberal 
footing. We fear that the fees are of such a limited amount, 
that no person will engage continuously on the work ; so that the 
Commission loses* the benefit of the experience of its workers, and 
that zeal and energy which would grow with such experience, 
animated by better pay and more kudos. 

It has been apprehended by some, that the bills which are ap- 
pointed to be read a second time on the day when our present 
number appears, will be pressed through the House of Commons 
this session ; but this notion is quite scouted by others as incon- 
sistent with the present state of business in that House, with the 
alterations some of them of great importance projected, and with 
the claims of other measures which the House has at heart. 

We therefore deem it wiser to abstain just now from further 
comment, to bestow more time and thought on these productions — 
to weigh well their merits and defects — and to present such 
criticisms as we shall feel it our duty to offer, in the grave and 
dispassionate spirit which is due to work so elaborate, produced 
by so eminent a body, after so much travail, and after an expen- 
diture so princely. 
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Axr. XIV.— THE BAE EXAMINATION QUESTIONS. 

TN compliance with a wish conveyed to us by some of our 
readers, we have printed in extenso the Questions proposed 
at the examination of Students for Honours and the decree 
of Barrister, held at Lincoln's Inn, on the 19th, 20th, and 
21st days of May last. The papers are here arranged in the 
order in which they were set. 

Questions on Constitutional, Law and Legal Histoby. 

1. Give an account of the state of parties on the accession of 
William the Third to the English Crown. 

2. State instances in which the royal assent was refused to 
Bills during the reign of William the Third. 

3. Give an account of the Corporation Bill proposed in the 
reign of William the Third, and a summary of the arguments in 
its favour and against it. 

4. Did any clause in the Bill of Sights, and what, refer to the 
privileges of the House of Commons ? 

5. Had those privileges been invaded during the reign of 
Charles the Second, and on what occasions ? 

6. What was the course pursued by the Parliament of William 
the Third with regard to the settlement of the revenue ? 

7. Had any attempt been made in any former reign, and when, 
to appropriate the revenue to specific purposes ? 

8. Give an account of the consequences which the change 
adopted at the Revolution in the votes of supply has produced 
on the working of our Government. 

9. What change took place during the reign of William as to 
the period for which Parliaments were to sit ? Give a history 
of the different attempts to bring about that object — and their 
ultimate result. 

10. Give an account of the progress of Religious toleration 
during the reign of William the Third, and of the degree of 
success which his efforts in that cause obtained. 
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11. Were any attempts made during the reign of William the 
Third to exclude placemen and pensioners from Parliament? 
What was the result of their attempts — and on what measure 
were they engrafted? 

12. State the law on this head as it now exists. 

13. What limitations of the prerogative were contained in 
the Act of Settlement ? 

14. Give an account of the case of Sir John Fenwick. 

15. Give an account of the proceedings on the impeachment 
of Lord Somers. 

16. What were the securities of the subject's liberty during 
the reign of Elizabeth? 

17. What instances are there in the reign of Elizabeth in 
which the privileges of the House of Commons were asserted? 

18. What were the evils and abuses for which, during the 
reign of Elizabeth, the Commons especially sought redress ? 

19. What was the case of Udall ? 

20. When did the Judges declare Torture to be illegal? 

21. What security for the subject accused of Treason wa» 
provided during the reign of Edward the Sixth — and how was 
that security made unavailing ? 

Equity. 

1. In what manner is jurisdiction in Lunacy conferred upon 
the Lord Chancellor and the Lords Justices of the Court of 
Appeal in Chancery ? 

2. A suit is commenced by a feme sole plaintiff against a feme 
sole defendant. First the plaintiff and then the defendant 
marries : afterwards the husband of the plaintiff dies. Explain 
the effect produced upon the suit by each of these events, and 
the steps which should be taken in consequence on behalf of the 
plaintiff. 

3. To a Bill containing several statements one defendant 
files a plea denying one of the statements ; another defendant 
puts in an answer simply denying the same statements. What 
are the issues of fact and law tendered by the plea; and what 
by the answer ? 

VOL. III. NO. VI. T 
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4. A trustee aliens the trust estate : will the estate be still 
subject to the trust under any and what circumstances ? Firstly, 
if the alienee has given no consideration for the estate ; secondly, 
if he has given a valuable consideration ? 

5. What is the proper tribunal for determining the validity 
of a will : firstly, so far as it relates to freehold, and secondly, 
so far as it relates to personal estate? Does the Court of 
Chancery exercise jurisdiction on questions relating to the 
validity of wills, either as regards freehold or personal estate ? 
and if so, what course is adopted in order to decide such 
questions ? 

6. A testator devises land to which he is entitled in fee 
simple to trustees, upon trust to sell the land, and out of the 
proceeds to pay debts and legacies. He directs that the residue 
of the monies so to arise shall be applied according to the 
directions which shall be given by a codicil to his will. The 
testator dies without making a codicil. The land is sold, and a 
surplus remains after making the payments directed by the will. 
Who is entitled to this surplus ? 

7. A legacy bequeathed to A is paid to his father, B. B, 
by his will, gives one moiety of his residuary personal estate to 
A, and the value of this moiety exceeds in amount the legacy 
which B received for A. Can A insist upon being paid his 
legacy, and receiving a moiety of B's residuary personal estate 
after this payment has been made, or must A be satisfied to 
receive a moiety of the entire residue without payment of the 
legacy ? 

8. A testator directs his executors to sell his leasehold property, 
and to lay out one half of the monies so to be produced in 
erecting a monument to himself in a particular church, and the 
other half in purchasing an organ for the same church. Are 
these valid bequests ? 

9. Personal property is settled upon trust for the separate use 
of a married woman for her life, and after her decease for such 
person or persons as she shall by will appoint. She appoints 
the fund by will, but does not make any provision for the pay- 
ment of various pecuniary engagements, in the nature of debts, 
which she has contracted by signing promissory notes for good 
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consideration. Is the settled property in the hands of the 
appointee liable to make good these engagements? 

10. Can a Bill be sustained in Chancery to enforce payment 
of a promissory note on the ground that it has been accidentally 
destroyed ? 

11. What is the nature of the decree made upon a Bill to 
redeem; and what proceeding takes place after decree? Will 
the time for payment be enlarged on the application of the 
plaintiff? and what is the effect of non-payment at the time 
appointed ? 

12. A is first and B second mortgagee, without notice of A's 
security. A lends the mortgagor a further sum on bond, and 
afterwards another sum, upon the mortgagor confessing judgment 
for the amount; A then has notice of B's security, and subse- 
quently lends the mortgagor a third sum, for which also A takes 
a judgment as security. Can A tack to his original debt all or 
any of these three sums as against B ? 

13. A solicitor takes from his client a mortgage as security for 
costs then due and thereafter to become due to the solicitor in a 
suit already commenced. Costs are incurred in the suit after 
the execution of the mortgage. Can the solicitor enforce his 
security to any and what extent ? 

14. A owes B several sums of money. A makes a payment 
to B. State the principal rules for determining the debt to the 
liquidation of which the payment shall be appropriated. 

1 5. A contract for the sale of an estate is signed by the vendor. 
It is afterwards verbally agreed between the vendor and pur- 
chaser, that a field not comprised in the written contract shall, 
for an addition to the purchase -money, be included in the sale. 
The purchaser accordingly takes possession of the field as well 
as the estate, but the vendor afterwards refuses to convey the 
field. Can the purchaser compel him to do so ? 

16. What is meant by a specialty debt? Is it ever and in 
what cases constituted by a breach of trust ? 

17. A testator devises freehold lands worth £5,000 to trustees, 
upon trust to sell and pay debts out of the produce, and declares 
trusts as to the residue of the purchase-monies. He dies indebted 
on bonds to the amount of £10,000, and on simple contract to 
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the amount of £5,000. Hb personal estate produces £2,500. 
How much shall the bond creditors receive? 

18. A testator bequeaths legacies amounting to £400. He 
devises freehold land worth £300 to A, and other freehold land 
of the same value, charged with the payment of debts, to B. 
His personal estate produces £400, and his debts amount to 
£500. What shall the legatees receive ? 

19. Two partners become bankrupt. Will a proof on behalf 
of the joint estate be admitted against either of the several 
estates in any and what instance ? 

Candidates are required to state the grounds of their replies. 



On the Common Law. 

1. Define what ia meant by a "crime" and a "criminal" act, 
and distinguish between a Felony and a Misdemeanour. 

2. In connection with the offence of Simple Larceny define 
the " taking" and the asportavit, and illustrate the meaning of 
the phrase " a taking animo furandi" 

3. Specify acts which are as well indictable as actionable. 

4. Blackstone lays down (4 Com. p. 21), that "to constitute 
a crime against human laws there must be, first, a vicious will ; 
and, secondly, an unlawful act consequent upon such vicious 
will." Put cases in which " the will does not join with the act" 
so as to make the individual doing it punishable. 

5. When may the Writ of Summons be specially endorsed, 
and what is the object contemplated by specially endorsing it ? 

6. Can you mention any statute passed since the Common 
Law Procedure Act, 1852, the mode of procedure under which 
is analogous to that referred to in the last question? 

7. What do you understand by the phrases Damnum sine 
injurid and Injuria sine damno? Show how they are usually 
applied. 

8. What is the doctrine of our Common Law as to "contri- 
butory negligence ?" Cite cases in illustration of it 

9. State fully the alteration effected by the 19 and 20 Vict, 
c. 97, s. 3, in the law respecting guaranties. 
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10. What is the duration of the Writ of Summons, and how 
may it be renewed ? 

11. A feloniously shoots at and wounds B, mistaking him for 
C. How should the offence committed by A be charged against 
him in the indictment? Cite any recent case bearing upon 
this point. 

12. Blackstone states, that "if a builder promises, undertakes, 
or assumes to Caius that he will build and cover his house within 
a time limited, and fails to do it, Caius has an action on the case 
(i. e., of assumpsit) against the builder for this breach of his 
express promise, and shall recover a pecuniary satisfaction for 
the injury" thus caused. Is this proposition correctly stated? 
Explain fully the grounds of your opinion. 

13. State shortly what things are, (1) absolutely, (2) condition- 
ally, privileged from being distrained for rent. 

14. What is the classification of contracts ordinarily adopted? 

15. Illustrate the maxim, Unumquodque dissoloitur eodem 
ligamine quo ligatur. 

16. State the facts in Humphries v. Brogden, 12 Q. B., 739, 
and put additional facts which might have affected the decision 
in that case. 

17. What principle is deducible from The Six Carpenters' case, 
8 Rep., 146 ? Is it applicable to distresses for rent arrear? 

1 8. It has been said that " the breach of a contract may be a 
wrong in respect of which the party injured may sue in case in- 
stead of suing upon the contract." Illustrate this proposition. 

19. Can a judgment obtained against one of several co-con- 
tractors be pleaded in bar to an action afterwards brought against 
another of the parties jointly liable ? Explain the grounds of 
your answer. 

20. Specify the various modes of proceeding available against 
a witness who fails to attend and give evidence at a civil trial, 
having been subpoenaed so to do. 

21. State shortly the provisions of the 17th section of the 
Statute of Frauds. 

22. Explain the proposition, that " a mere moral consideration 
will not support a subsequent express promise." 
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23. Will an action lie against a witness who maliciously gives 
false evidence at a civil trial to the detriment of another ? 



On the Law of Real Property, &c. 

1 . What are corporeal and incorporeal hereditaments respec- 
tively ? Give examples of each class. 

2. Of what quality is an Estate pur autre vie in land ? Under 
what circumstances is the holder of an Estate pur autre vie called 
the " general occupant " and " special occupant " respectively I 

3. Describe the tenure of Estates in Gavelkind, Borough 
English, and Ancient Demesne. 

4. What were the respective objects of the statutes De Donis 
and Quia Emptores ? How and in whose case were the provi- 
sions of the statute De Donis first evaded ? 

5. Give a few of the most important rules governing the de- 
scent of the fee simple Estates of an Intestate under the new Law 
of Inheritance. 

6. What is the Extent of the Estate and Interest of a Hus- 
band in, and his power over, the following property of his Wife : 
— 1. Her Fee Simple Estates; 2. Her Chattels Real; 3. Her 
Legal Choses in Action ; 4. Her Equitable Choses in Action 
presently recoverable not settled to her separate use; 5. Her 
Equitable Reversionary Choses in Action not settled to her 
separate use ? 

7. What is an Advowson ; and what length of Title must be 
furnished by the Vendor of an Advowson on an unrestricted 
Contract for Sale ? 

8. To what (maximum) number are the legal owners of a 
British Ship limited ? What is the effect of an omission from 
the Register of the name of any Owner? and what is necessary 
to the completion of the Title of a Mortgagee of a Ship, or of 
any 8 hare therein! 

9- What interest must exist to give validity to an Insurance 
by one person on the life of another? 

10. What was the theory of the Modern Conveyance by Lease 
and Release, and what statutes have rendered this form no longer 
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necessary? Under what circumstances is the loss of a Lease 
(or Bargain and Sale) for a year now unimportant t 

11. Before the passing of the Act 8 & 9 Vict. c. 106, what 
were the proper modes of conveying the share of one joint-tenant 
to another, and of one tenant in common to another? What 
alteration has that act made in this respect ? 

12. What is the difference between the common covenants 
for Title in a Conveyance and in a Mortgage of an Estate in fee 
simple ? 

13. Give the heads of the usual covenants contained in an 
Assignment of Leaseholds for years from a Vendor to a Pur- 
chaser. 

14. In drawing a Mortgage to two or more persons as Trustees, 
what should be kept out of sight, and what clause (having refer- 
ence to the death of any of the Mortgagees) should be inserted 
to relieve the Title from difficulty on a release or transfer of the 
Mortgage being required ? 

15. A small fee simple estate is to be included in a Marriage 
Settlement for the benefit of the husband and wife and the 
children of the marriage. What is the best mode of drawing 
such a Settlement? and give reasons for the plan which you 
advise. 

16. Define Dower. On what day did the New Law of Dower 
come into operation? To what event does that day refer? 
What are the principal alterations caused by the New Law ? 

17. Give, shortly, the uses in a Deed of Conveyance of fee- 
simple Estates, by which the Dower of a woman whose Dower is 
governed by the Old Law is commonly barred. Will those 
Uses bar the Dower of a woman whose Dower is governed by 
the New Law ? 

18. What are the Six strict legal requisites to the bar of a 
woman's Dower by Jointure ? 

19. On an Assignment for valuable consideration of a Policy 
of Assurance, of Stock in the Funds standing in the names of 
Trustees, of a Legacy, or of a Debt, what should be done to 
perfect the Title of the Assignee? and is what you say should 
be done a necessity, or is it only advisable as a precaution against 
any and what events ? 
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20. Give examples of cases in which Purchasers have been 
fixed with constructive notice of prior charges or incumbrances 
upon the purchased property. 

21. Are there any, and if any what, cases in which a Pur- 
chaser even with notice of prior incumbrances may get a good 
Title against those incumbrances T 

22. Uses either agree or disagree with the Common Law — 
give examples of each class of Uses. 

23. How are Powers usually classed ? Which of these powers 
cannot be released or extinguished ? Where a tenant for life, 
with power of leasing, aliens the whole of his life interest, what 
is the result of such alienation upon the power? and can that 
result be in any and what way prevented ? 

24. State the general principle, as laid down in Alexander v. 
Alexander, upon which the Courts deal with the excessive exe- 
cution of Powers ; and give a few examples of cases in which 
the Courts have supported the execution of Powers where the 
Donee has exceeded the terms of his Power. 

Jurisprudence and the Civil Law. 

1. State whether, and for what reasons, you consider the dis- 
tribution of Things, in the older Roman Law, into Res Mancipi 
and Res Nee Mancipi, to have been a cause of less legal difficul- 
ty than the English division of Property into Realty and Per- 
sonalty. 

2. What are the rules of Roman Law concerning the owner- 
ship of land left dry by the permanently retiring waters (1) of 
the sea, (2) of a lake, (3) of a non-navigable river t 

3. Into what species does the Roman Law distribute Fructus ? 
In what condition must the produce of land be in order that a 
right to it may accrue (1) to the Usufructuary, (2) to the Em- 
phy teuta, (3) to the Colonus I 

4. State by what operations of Mind and Body, Possession is 
gained and lost in Roman Law. 

5. State the principal rules of Roman Law concerning the 
acquisition of right to Wild Animals and Treasure Trove. 

6. What is the Roman Law on the subject of buildings erect- 
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ed by A, with his own materials and bona fide, on the land of 
B ? In what points do the rules on the subject conflict with 
feudal principles f 

7. Enumerate and explain the conditions which must concur 
in order that a Usucapion of an Immoveable Thing mny be 
effected. 

8. Explain the nature of the special protection given by 
Roman Law to property settled on the wife, on marriage, as 
Dos. What was Dos jEstimata f 

9. State briefly the difference between the doctrine of the 
Civil Law and that of the Canon Law on the subject of Good 
Faith. 

10. Define a Real and a Personal Servitude. What is the 
link which connects Usufructs and other personal servitudes 
with real servitudes ? 

11. How far can a Servitude be created over a common pro- 
perty in favour of one of the tenants in common ? 

12. What is meant by the Confusion and Consolidation of 
Servitudes ? 

13. Name any rules of the English Law of Mortgage which 
appear to have been directly borrowed from Roman Law. 

14. What is the difference between a Treaty and a Transitory 
Convention ? 

General Paper. 

1. Give an historical account of the Law of Treason down to 
the present time. 

2. Give an account of the Law concerning the Press down to 
the present time. 

3. Compare the English Constitution on the accession of Anne 
with the English Constitution on the accession of James the 
First. State the dangers at each period to which it was more 
particularly exposed. 

4. A conveys land to B (a near relation), with a proviso that 
on payment of £5,000 (which is about the value of the lands 
Conveyed), and interest at any time during the life of A, B shall 
reconvey the lands. B does not covenant for the repayment of 
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the £5,000, and A covenants that the lands, if not redeemed 
in his lifetime, shall not be redeemable. It is proved that A 
wished to benefit B, but to retain the option of having the estate 
again, in case A should marry and have issue. After A's death, 
is his heir entitled to redeem ? State the general rule in favour 
of his claim. 

5. Can a partnership creditor sustain a bill for an account and 
payment of his debt against the personal representatives of a 
deceased partner? Can he make a surviving partner party to 
such bill, and pray any and what relief against him ? 

G. A person makes a statement (material to a transaction 
about to be concluded) which he believes to be true, but which 
subsequently proves to be false. Another to whom the statement 
is made, acting upon the faith of it, concludes the transaction, 
and afterwards finds himself in a situation less advantageous 
than that in which he would have been placed if the statement 
had been true. Has he any and what remedy against the person 
who made the statement, lstly at Law, 2ndly in Equity? 

7. A Gas Company employ competent workmen to repair the 
gas-pipes laid down in a public thoroughfare, omitting, however, 
to give any specific directions in regard to the precautions which 
should be taken to prevent accidents to passers-by. One of the 
workmen, whilst engaged in doing the necessary repairs, by his 
negligence causes injury to an individual lawfully using the 
thoroughfare. Will the Company be liable to make compensa- 
tion to the person thus injured ? 

8. Illustrate the operation of the doctrine of Merger in con- 
nection with Criminal Law. 

9. A falsely and fraudulently represents to B, that he (A) is 
authorised by C to order goods on his (C's) account. The 
goods are accordingly supplied to A, and C, who declines to 
pay for them, is unsuccessfully sued by B for their price. Ex- 
plain the nature of the action which under these circumstances 
would lie at suit of B against A, and what damages would be 
recoverable in it. 

10. A, the owner of a fee simple estate, mortgages it in fee 
to B, with power of sale, to secure £1,000. A subsequently 
mortgages the same estate to C for £900, and afterwards to D 
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for £800. D gives notice of his security to B, but C gives no 
such notice. The estate is then sold by B, under his power of 
sale, for £2,100. Will the notice of D be productive of any 
benefit to him, and what will be the shares of C and D respec- 
tively in the £1,100, the balance after paying off the first mort- 
gage t 

11. A is the owner of a fee simple (or leasehold) Estate, used 

for the purposes of trade : the principal value of the estate con- 
sists of the trade Bxtures, such as steam-engines, machines fixed 
into and standing upon the ground, going gear, &c. A mort- 
gages this property and the fixtures by one Deed to B, but the 
Security is not registered pursuant to the Bill of Sales' Act. A 
subsequently becomes bankrupt. Will the Mortgagee or the 
Assignees of the Bankrupt be entitled to all or which of the fix- 
tures ? and give the late authorities for your answer. 

12. Explain the several statutory provisions as to the extent 
to which a Purchaser with and without notice of registered and 
unregistered Judgments is affected by such Judgments respec- 
tively. 

13. Enumerate the exceptions to the general rule of Roman 
Law, that Rights of Action last thirty years. 

14. State the immunities to which a public Minister at a 
Foreign Court is entitled under the General International 
Law. 

15. What is meant in modern Roman Law by the expression, 
" Legal Transaction ? " 
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petuities — Rule against. 13. Railway Shares — Transfer to Fictitious Name. 

14. Resulting Trust — Exception where Conveyance is in Fraud of the Law. 

15. Surety — Release of, by giving Time to principal Debtor. 16. Trustee — 
can derive no Profit connected with Trust — Commission — Collecting Rents. 

17. Trustees — Executors — Rule as to obtaining Inquiry as to Wilful Default. 

18. Vendor and Purchaser — Railway Company's Contract with Landowner — 
whether Absolute or Conditional on Commencement of the Line. 19. Volun- 
tary Trust — mere Declaration of intention to divide Property, does not amount 
to Declaration of Trust. 20. Ward of Court— Trustee Relief Act— Effect of 
Order on Petition, 21. Will— Validity of— Devisavit vet non— New Trial/ 



1. In re Ashton Charity. 22 Beav., 288. 

Charity Lands— Power of Court of Chancery to Alien — Sir Samuel 

Romilly* s Act. 

The question in this case was whether the Court had jurisdic- 
tion to sell charity lands under 52 Geo. III. c. 105 (Sir Samuel 
Romilly 's Act), and to force the title upon an unwilling purchaser, 
unless the sale were confirmed by the charity commissioners (16 
and 17 Vict., c. 137, ss. 24, 26). Sir John Romilly, M.R, held 
that the Court had jurisdiction. " My opinion," said his Honour, 
" is that, upon an information, the Court of Chancery has a gene- 
ral jurisdiction, as incident to the administration of a charity 
estate, to alien charity property, where it clearly sees it is for its 
benefit and advantage. I think this power may also be exercised 
under the statute of 52 Geo. III. c. 101. That being my opinion, 
the title can be forced on a purchaser/ 



» 



2. Vincent v. Spicer. 22 Beav., 380. 

Deed — Construction — Waste-Timber. 

Sir F. Vincent on his marriage settled his estate on himself for 
life, " without impeachment of, or for any manner of waste, save 
and except spoil or destruction, or voluntary or permissive waste, 
or suffering houses or buildings to go to decay, and in not repair- 
ing the same." The defendant, who purchased the life interest 
of the plaintiff, claimed a right to cut timber exactly to the same 
extent as a tenant for life, without impeachment of waste. 
Upon a bill for an injunction being filed by the tenant in tail in 
remainder, Sir John Romilly, M.R., made a declaration, that, 
according to the true construction of the articles, the defendant, 
as the assignee of the interest of Sir F. Vincent, was entitled to 
cut such timber and other trees, not planted or standing for orna- 
ment, as an owner of the estate in fee-simple, having due regard 
to his present interest, and to the permanent advantage of the 
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estate, might properly cut in a due course of management, and 
granted an injunction to restrain him from cutting any timber or 
wood beyond that specified in the preceding declaration. " I shall 
explain," said his Honour, " the general view I take of this case 
by this illustration : — Suppose there was a very fine oak tree, of 
one hundred years old, at a distance from the house, and not 
visible from the grounds, which was perfectly mature and fit to 
cut, though it might possibly still improve a little, I should hold 
that the tenant for life was entitled to cut that tree ; but if 
the tree were forty or fifty years old, valuable to cut, but rapidly 
improving, and had not attained its maturity, I should hold that 
he was not entitled to cut it. It is a question of degree in each 
case, to be determined by ascertaining what a sensible owner in 
fee of an estate, which he wished to preserve for his children, 
would do. That is possibly not a very legal definition ; but a man 
of common-sense and understanding might easily put it in 
practice." 

3. Candler v. Tillett. 22 Beav., 263. 

Executory Liability of — Misapplication of Assets by Co-executor. 

" If one executor does any act which enables his co-executor to 
obtain sole possession of money belonging to the testator's estate, 
which, but tor that act, he could not have obtained possession of, 
and this money is afterwards misapplied, the executor who thus 
enables his co-executor to obtain possession of the money, is liable 
to make good the loss." — Per Sir John Romilly, M.R. 

4. Johnson v. Newton. 11 Hare, 160. 

Executors — Assets deposited with Bankers — Liability on Bankruptcy of 

Bankers, 

The testator died in May 1842, having at that time a balance, 
rather, less than usual, at his bankers, of i?3243 12s. The execu- 
tors paid further sums into the bank to the account of the estate, 
and also drew out such sums as they required; so that, on the 
bankruptcy of the bankers on the 10th of January 1843, there 
was in their hands the balance of £2056 : 17 : 11, belonging to 
the testator's estate, upon which the executors received dividends 
to the amount of <f 1023 : 8 : 3, which they had duly accounted 
for as part of the testator's estate, by which the loss occasioned 
by the bankruptcy of the bankers was reduced to J? 1033 : 9 : 8, 
It was found by the Master, " that there were not any purposes 
of their trust which rendered it necessary for the executors to re- 
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tain the balance, or any part of it, with the bankers : " it was held, 
however, by Sir W. Page Wood, V.C., that the executors were 
not liable for the loss. " No case," said his Honour, "has been cited 
in the argument, nor do I know of any case, in which executors, 
who have merely left moneys belonging to the estate in the hands 
of the bankers of the testator, for a period of no more than nine 
months after his decease, have been held liable to make good the 
fund lost by the failure of the bankers. The executors are no 
doubt bound to exercise their judgment on the safety of the place 
of deposit, whether it be that which the testator had in his life- 
time chosen, or whether it be selected by themselves ; and, where 
a loss unfortunately happens, the question must always be, How 
far the executors must be held to be answerable under the circum- 
stances of the case. Now, what are the trusts and duties of the 
executors? They have first to pay the debts; secondly, the 
legacies ; and, thirdly, to hand over the remainder to the residuary 
legatee. They are allowed by the rule of law (the year before 
satisfying the claims of parties under the will. There is no doubt 
that a case may be suggested, in which a very large balance of 
the estate may be in the hands of the bankers, upon which there 
is no probability of any further demand arising, and in which the 
executors may well be asked why they do not distribute the 

estate If the executors in this case, having no directions to 

invest the balance of the estate, had thought proper to do so, 
they would clearly have been liable to the residuary legatees for 
any loss on a resale if the funds had fallen, and the full sum which 
was invested should have happened not to be realized. The only 
course the executors could have taken, would have been to pay 
the balance over to the residuary legatees. There were, it appears, 
expenses of the executorship to be met, which afterwards amounted 
to about £550 ; and there were, at the time of the failure of the 
bankers, three or four months yet remaining of the time which 
the law allows to the executor to wind up the testator's estate. 
Executors cannot, in the nature of things, be supposed to be ac- 
quainted with all possible debts of the testator which may appear; 
and I do not think that in this case they were bound to have dis- 
tributed the balance of the estate, or to have removed it from the 
bank before the time of the bankruptcy." 

5. Pollock v. Lester. 11 Hare, 266. 

Injunction — Nuisance — Brick-burning. 

In this case an injunction was granted by Sir W. Page Wood, 
V.C., to restrain the defendant from burning any bricks on a 
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piece of ground about sixty yards from the house of the plaintiff, 
other than those which were actually burning in clamp, and not 
to continue such burning beyond a week from the date of the 
injunction : the plaintiffs undertaking to proceed with their action 
at the then present assizes, and to abide by such order as the 
Court might make for payment of any damages which should arise 
to the defendant in consequence of the order. " Every case of 
alleged nuisance/' said his Honour, " raised a mixed question of 
law and fact Every trade and occupation, called into existence 
to supply the wants of civilized life, whether in the construction 
of dwellings or otherwise, must be lawfully carried on somewhere; 
and therefore, irrespective of the circumstances by which it was 
surrounded, it could not be pronounced a nuisance. The plaintiff, 
to succeed in a court of law, must prove first damnum and then 
injuria. The observation of Lord Eldon in the case of the 
Duke of Grafton v. Hilliard (Amb. 160, n. 2. Blunt's Ed.), would 
seem to imply "that he thought it doubtful whether brick- burning, 
even carried on near dwellings, was legally a nuisance. That it is 
a nuisance under some circumstances was established by the de- 
cision of the Vice-Chancellor Knight Bruce in the case of 
Walter v. Selfe (15 Jur. 416) ; and in this case there was positive 
evidence, on the affidavits, of the injurious effects which the opera- 
tion complained of had produced on the state of health of two of 
the plaintiffs and members of their families ; and the fact might 
also be adverted to, that the plaintiffs had been in the complete 
enjoyment of these houses, without any brick-burning in the 
neighbourhood, until these operations had been commenced/' 

6. Morland v. Richardson. 22 Beav., 596. 

Injunction — Disturbance of Graves purchased in Perpetuity, 

Some persons had purchased graves from the trustees of a 
burial-ground in perpetuity, but no grant was ever executed to 
them, and the sole evidence of their title was a receipt for the 
purchase-money, stating the nature of the sale. The burial- 
ground was afterwards closed by an order of the Queen in 
Council; but it seems that, under the 6th sec. of 15 and 16 Vict. 
c. 55, the Secretary of State for the Home Department is 
empowered, in cases of private right, to permit burials in family 
vaults, notwithstanding the ground has been discontinued to be 
used for burial purposes generally. It was held by Sir John 
Romilly, M.R., that the plaintiffs were entitled to an injunction 
to restrain the trustees from injuring, defacing, and obliterating 
the graves of the plaintiffs in the burial-ground, or any of them, 
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and from removing any of the gravestones, " This order/' said his 
Honour, " will not however, in the slightest degree, prevent the 
defendants from making such use of the rest of the burial-ground 
as they may be advised to be fit and proper, with regard to the 
existing circumstances of the case. The rights of the plaintiffs 
do not extend to, or in my opinion affect, this part of the ground ; 
they have nothing to do therewith. It is admitted that they 
have no legal right, and their equitable rights being confined to 
a right of burial in a particular spot, whenever the Secretary of 
State for the Home Department shall think fit to give such leave.' 1 

7. In re Rickit's Trust. 11 Hare, 299. 

Legacy — Misdescription of Legatee— Evidence. 

A legacy was given by the testator to his " niece, the daughter 
of his late sister Sarah/' It appeared that the testator's deceased 
sister's name was Sarah Ann, and that she had left only one child, 
a son named William Wand, and that he had no niece answering 
the description contained in the will. It was held by Sir W. 
Page Wood, V.C., that William Wand was entitled to the legacy. 
44 The testator," said his Honour, " in the will, alludes to the fact of 
his sister Sarah being then dead, by referring to her as his * late 
sister Sarah,' and then he intimates that the legacy is intended 
for an object who must be living at the date of his will, and must 
be a child of a sister who was then dead, and of a sister who bore 
the name of Sarah. All these conditions of this description 
concur in the person of William Wand ; he is also the only child 
of Sarah, and I do not think that the fact of his being a male, 
instead of a female, is of sufficient weight to exclude him from 
the benefit of the gift The case before Lord Langdale, Ryall v. 
Hannan (10 Beav., 536), is a much stronger case than the 
present" 

8. Cowper v. Mantell. 22 Beav., 231. 

Legacy to purchase a Living — Discretion of Trustee — Death of Legatee 

before Purchase, 

A testator by a codicil to his will directed and declared, that 
it should and might be lawful for his trustees to raise and pay 
out of his estate any sum not exceeding £600, to be applied in 
the purchase or procuration of church preferment for the benefit 
of his nephew. The nephew was of age and in holy orders, but 
he died before any part of the £600 had been applied as directed 
by the wilL The nephew left no next of kin, and the question 
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was, whether he became absolutely entitled to the £ 600, so that 
on his death it went to the Crown ; or whether he, having died 
before that sum was applied according to the directions of the 
will, the gift failed, and the sum fell into the residue ? Sir John 
Uomilly, M.R., after a full examination of the authorities, adopted 
the latter view. " The question," said his Honour, " here is, whether 
the trust is constituted before the event arises which makes the 
raising the money necessary? The gift, no doubt, is for the benefit 
of the nephew; but the question on this will is, whether any trust 
arises until the occasion occurs which renders the * purchase or 
procuration of a church preferment ' for his benefit desirable ? I 
am clearly of opinion, that if this had been a gift of X J 600 to the 
nephew, for the purpose of purchasing him church preferment, 
it would be a trust for him, and that he would take it ; but if the 
amount to be raised for church preferment, and the mode of its 
application, is to be solely at the discretion and option of the 
trustees, the case would seem to fall within the other class of 
authorities; and the question really is, to which of those two 

classes the case belongs ? After considering the case fully, 

I am of opinion that a discretion is vested in the trustees as to the 
amount of the legacy, and as to the mode and occasion of raising 
it; and that this is not a legacy which the nephew himself could 
have claimed by saying, ' I do not intend to go into the church, 
pay me the legacy/ This is a power to the trustees to raise a 
sum, not exceeding ,£600, for a particular purpose, and a discretion 
is reposed in them, both as to the propriety of raising the money, 
and as to the amount/' 



9. Hakchett v. Briscoe. 22 Beav., 496. 

Married Woman — Reversionary Interest of, in Personal Property, subject to 
her own Life Interest to her separate Use — Has no power to Alien* 

A married woman being entitled to a fund transferred into the 
names of trustees upon trust for her absolutely, and that the divi- 
dends should be held and applied for her separate use for life ; it was 
held by Sir John Romilly, M.R, that she could only dispose of her 
life interest, and, as her interest beyond that was reversionary, she 
could not dispose of it. A trustee, therefore, who had at her request 
advanced the whole fund to her husband, whereby it was lost, was 
held liable to replace it, indemnifying himself as far as he was able 
out of her life interest " Here," said his Honour, " is a fund given 
to trustees in trust for this lady's separate use. With respect to 
that she is a feme sole, she has the power of disposing of it 
Subject to that, it was given to her absolutely. She had then the 
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simple reversion in the estate. There is no question but that, 
if that reversion had been given to her for her separate use, she 
could have disposed of that reversion. Sturgis v. Corp (13 Ves. 
190), and several other cases, determine that she could then dis- 
pose of the life estate and the reversion, because she is made a 
feme sole in respect of both, and has as such the power of dis- 
posing of both ; and although they do not coalesce, to use the ex- 
pression of the Y ice-Chancellor of England in the case referred to 
(Hall v. Hugonin, 14 Sim. 595), she had the absolute power of 

disposal over the whole of the fund The lady in 

this case has the power of disposition over the one estate during 
coverture, and she has no power of disposition over the other until 
she is discovert, when she acquires the power of disposing over the 
other. By what possibility can the fact of these two estates, or 
rather two interests, being united in the same person, give her an 
interest over the reversion which, taken by itself, she does\not 
possess? No case was cited to me to remove this difficulty. Cases 
are cited which in my opinion go much further, as Whittle v. 
Henning (11 Beav., 222, 2 Ph. 731), before Lord Cottenham, 
where the interests were of the same quality, but the one had 
been transferred to the other for the purpose of making them 
coalesce. Lord Cottenham said he would not allow her to dispose 
of the property. But here they are of different qualities ; the 
estate for life is for the separate use, but the reversion is not for 
the separate use ; it is to her absolutely, that is to say, it is only 
liable to be disposed of by some instrument when she is discovert.' 

10. Rickard v. Barrett. 3 K. & J., 289. 

Marshalling Assets— Charge of Debts on Devised Estate— 3 & 4 Will. IV., 

c. 104. 

A testator, by his will in 1854, after giving pecuniary legacies, 
devised his real estate to his wife, charged with payment of his 
debts. The creditors having been paid out of the personal estate, 
which was not sufficient to pay both them and the legatees, it 
was held by Sir W. Page Wood, V.C., that the legatees were en- 
titled, upon the principle of marshalling as against the devisees, 
to come upon the real estate so far as the personalty had been 
applied in payment of debts. " It is clear to me," said his Honour, 
" that the law, as laid down on this subject in Foster v. Cook 
(3 Bro. C.C. 347), is not affected by the recent statute 3 & 4 
Will. IV. c. 104. The question since the passing of that Act, as 
formerly, is simply this : — What was the intention of the testator, 
judging from the whole of the will ? . . . . Here the testa- 
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tor clearly charges all his real estate before it reaches the hands 
of his wife. The Act does not affect the principle upon which this 
Court acted before it came into operation. The plain intention 
here is, that the property shall not pass to the devisees until the 
debts are paid ; and I must therefore hold that the personal 
estate, proving insufficient to pay both debts and legacies, it is a 
case for marshalling, and the legatees are entitled to come upon 
the real estate, so far as the personal estate has been applied in 
payment of debt" 

11. Pitt v. Pitt. 22 Beav., 294 

Merger of Charges — When it takes place — Intention. 

With regard to one estate, the testator, Stephen Pitt, being 
entitled to a life interest in real estate, with remainder to his 
brother, his brother's wife, and their issue, paid off a mortgage 
upon the estate of £3479, whereupon the mortgage was transfer- 
red to a third party, who executed a declaration of trust, declaring 
that the money belonged to Stephen Pitt, and that he would 
hold it and the securities in trust for him. With regard to 
another estate, it appeared that Stephen Pitt purchased an estate 
on fee, which he mortgaged for £3500, in order to raise part of 
the purchase-money. He afterwards paid off the mortgage, which 
was transferred to a trustee, who executed a declaration of trust 
in his favour, as in the former case. It was held by Sir John 
Romilly, M.R., that in the first case the charge had not merged, 
in the second case it had done so. " What the Court/' said his 
Honour, " is to look at is, to see what was the intention of the 
person who paid off the charge. That intention, in the absence 
of any circumstances, is to be gathered from what it was his 
interest to do ; but, it there are any circumstances aflvcting the 
matter, they also are to be regarded. Here it was clearly the 
testator's interest to keep the £3479 on foot as a substantive 
charge, because he had only a life interest in the property ; and 
therefore, if he paid off this charge, he would be doing it for the 
benefit of his brother Samuel, and for Samuel's wife and children, 
who were entitled to the inheritance. But, by keeping the charge 
on foot, he had the power of disposing of it in any manner he 
thought fit. Then he causes it to be assigned to a trustee, in 
trust for him, his heirs, executors, and administrators. I am of 
opinion that it was preserved, and is a subsisting charge, and that 
it is now part of his personal estate." With respect to the £3500, 
having regard to the circumstances, and to the case of Hood v. 
Phillips (3 Beav., 513), and bearing in mind that Stephen Pitt 
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was the owner of the fee, his Honour said he thought that the 
£3500 merged in the inheritance. 

12. Seaman v. Wood. 22 Bear., 591. 

Perpetuities — Rule against, . 

In this case, money to arise from the sale of property was 
bequeathed upon trust for E. S. for life, and after his death upon 
trust, " to pay or transfer "it unto such children of E. S. as should 
attain the age of twenty-one years, and also such children of any 
son of E. S. who should die under twenty-one, as should attain 
that age, equally ; but the children of any deceased son, collec- 
tively, to take their parent's share equally, with certain gifts over. 
It was held by Sir John Romilly, M.R, that the whole of the 
limitations after the life estate of E. S. were void for remoteness. 
" If," said his Honour, " a man gives an estate, or a sum of money, 
to all the children of A, and all the grandchildren of B, to be 
divided among them in equal shares and proportions, and both 
A and B survive the testator, I have very little doubt that such 
a gift would be void for remoteness ; for the class which consists 
of the children of A, and the grandchildren of B, cannot be ascer- 
tained until a period too remote. Would the case be varied 
if the children were to take one-half of what the grandchildren 
were to take? Would that vary the construction of the gift? 

" In my opinion, the class here to take consists of the children 
who attain twenty-one, and a limited class of the grandchildren ; 
namely, those who attain twenty-one, but are children of children 
who have died under twenty-one. Therefore the class to be as- 
certained consists of the plaintiff's own children and the grand- 
children who attain twenty-one, born of deceased infant parents. 
There is a direction afterwards as to what shares they are to 
take : the children are to take equal shares, and the grandchil- 
dren collectively are to take the shares which their parents would 
have taken, if they had lived. This class will not, necessarily, be 
determined within the period allowed by the rule against 
perpetuities." 

13. Abthur v. The Midland Railway Co. 3 K. & J., 204. 

Railway Shares — Transfer— Fictitious Name. 

An intestate executed a transfer of railway shares and stock 
to a fictitious person, with the view of protecting them from his 
creditors. It was proved that the intestate was in the habit of 
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receiving the dividends up to the time of his death, and that the 
signature of the fictitious name appearing in the transfers and on 
the dividend warrants were in his handwriting. It was held by 
Sir W. Page Wood, V.C, that the administrator of the intestate 
was entitled to transfer the shares, and to receive the dividends 
thereof. 

14. Childebs v. Childers. 3 K & J., 310. 

Resulting Trust — Exception where Conveyance is in Fraud of the Law. 

A father, by a deed which was afterwards registered, conveyed 
900 acres of land in the Bedford Level to his son, in order to 
make him eligible, under 15 Car. II. a 17, to be a bailiff of the 
Level. The son died shortly afterwards, without being aware of 
the conveyance, and without having been elected bailiff It was 
held by Sir W. Page Wood, V.C., that the father could not revoke 
* the gift, and that the heir of the son was entitled to the land for 
his own benefit. " The case," said his Honour, " falls within that 
class of authorities which establish that a deed, creating a qualifi- 
cation of this kind, if parted with, is irrevocable ; and that the 
person who executed it cannot be heard to say, that he intended 
it to take effect in fraud of the law." 

1 5. Davies v. Stainbank. 6 De Gex, Mac, & G., 679. 

Surety — Release of by giving time to Principal Debtor. 

The plaintiff in this case had, on the 3rd of September, 1 846, 
accepted two bills of exchange for .flOOO each, to secure a float- 
ing balance between the drawer and the indorsees, and it appeared 
by the evidence that he had done so merely as surety for the 
drawer, and of this fact the indorsees had notice. The indorsees 
afterwards entered into an agreement, in September, 1850, with 
the drawer, that he should liquidate the debt by building certain 
ships for them, securing its eventual payment in the mean time 
by an assurance on his own life. In 1853, in an action at law 
commenced by the indorsees against the acceptor, a verdict was 
* found for the plaintiffs for «£ > 2000, the full amount claimed. 
The acceptor having filed a bill which, when amended, stated 
that he had recently discovered the agreement of September, 1 850, 
it was held by the Lords Justices of the Court of Appeal, that 
the plaintiff was released from the debt. " It seems to me," said 
Lord Justice Knight Bruce, " that a creditor who holds a floating 
guarantee from a surety cannot, without the surety's consent, give, 
time to the principal debtor as to a portion of the debt, without 
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reserving the creditor's rights against the surety, and jet hold the 
surety liable for that. portion; the necessary consequence of the 
act being that, for a period of more or less duration, the principal 
debtor is protected at once against the creditor and against the 
surety from a demand for the payment of the amount so dealt 
with. 

]6. Nicholson v. Tutin. 3 K. & J., 159. 

Trustee can derive no Profit connected with Trust — Commission — Collecting 

Bents. 

The decision in this case is an apt illustration of the strictness 
with which courts of equity prevent trustees from making a profit 
in any way connected with their trust. There, a mortgagee con- 
veyed certain real estates, subject to incumbrances, the interest of 
which more than exhausted the rents, to trustees, upon trust for 
his creditors. The mortgagees afterwards employed Watson, one 
of the trustees, as their agent to collect the rents ; it was held by 
Sir W. Page Wood, V.C., that he could not be allowed any 
commission out of the rents. 

" I do not think/' said his Honour, "that it is competent for a 
trustee to accept such a position, and to raise a claim of such an 
indefinite nature, unless there had been previously a contract 
that he should have compensation, or such a case of necessity as 
would justify such a claim, if made by a mortgagee in possession. 
But the persons to determine whether or not there were such a 
necessity, or to make such a contract in this case, would be the 
trustees themselves, of whom Watson was one. He would have to 
decide concerning the commission to be allowed to himself. The 
case, therefore, falls within the principle laid down by this court ; 
namely, that it will not allow a person to put himself in a posi- 
tion where his interest will be inconsistent with his duty" 

17. Sleight v. Lawson. 3 K. and J., 292. 

Trustees — Executors— Rule as to obtaining Inquiry as to Wilful Default* 

It was established and acted upon as a general rule by Lord 
Eldon, that a plaintiff proceeding against an executor or trustee, 
in order to obtain an inquiry as to wilful neglect or default, must 
aver and prove at least one act of wilful neglect or default. In 
Sleight v. Lawson, upon the authority of Coope v. Carter (2 De 
G., Mac, and G., 297, 298), it was contended that the rule was to be 
enlarged ; so that, whenever there was an admission by executors 
or trustees of certain debts having been due to the testator at the 
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time of his decease, unless they could prove at the hearing of the 
cause that the whole of those debts had been received in the 
lump, the plaintiff would be entitled to an inquiry. Sir W. Page 
Wood, V.C., was of opinion, " that the rule laid down by Lord 
Eldon ought to be adhered to; and he said he was satisfied that 
Lord Justice Knight Bruce never intended, in Coope v. Carter, to 
depart from the rule. That this was the case was clear from the 
instance he gave in illustration of his remarks, for he said this : * For 
instance, if the allegation be that a sum of i?1000 has been lost 
by wilful default, the inquiry may well be, under what circum- 
stances it was lost, and into the facts bearing on the loss. Then 
the evidence will be supplied ; and, when it comes back to the 
court, an inquiry as to wilful default may be directed.' In other 
words/' added his Honour, " you may raise your contest upon any 
item or items you choose to fix upon, as a specific instance of 
wilful neglect or default And if you make out a case of suspicion 
in the mind of the court — if it remains doubtful whether wilful 
neglect and default have not been committed — then you may have 
the inquiry in question. But it is clear it was never intended to 
alter the law on this subject as laid down by Lord Eldon. 1 ' 

18. Edinburgh, Perth, and Dundee Railway Company 

v. Philip. 2 Macqueen, 514. 

Vendor and Purchaser — Railway Company 1 * Contract with Landowner — 
whether Absolute or Conditional on Commencement of the Line, 

This was an appeal by the Edinburgh, Perth, and Dundee 
Railway Company against the decision of the First Division of 
the Court of Session in Scotland (reversing the judgment of the 
Lord Ordinary Wood), whereby they unanimously held that the 
company were bound to make payment to the respondent of 
i?l 1,500, under a contract to purchase his land, which they con- 
sidered to have become absolute, and not to be merely conditional 
upon the appellants' beginning to execute their line. It appeared 
that the " minute of agreement" between the company and re- 
spondent, Mr. Philip, was to the following effect : — First, that Mr. 
Philip, in consideration of the obligation after written, assents to 
the bill : — Second, the Railway Company, considering that the line 
will pass through ground belonging to Mr. Philip, whereby the 
remaining part would be deteriorated, agree to acquire the whole, 
"and to make payment of £11,500 in full of the price thereof, 
and of all claims whatever competent to Mr. Philip on account of 
the same, and of the intended operations of the said company 
relative thereto : — Third, the said company hereby become bound 
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to pay the said sum of £11,500 to Mr. Philip, his heirs, executors, 
or assignees, at the first term of Martinmas or Whitsunday after 
the said company, on obtaining their Act of Parliament, shall 
have begun to execute any part of the said railway under the 
powers of the said bill, and the price to bear legal interest there- 
after until paid ; and the company, before taking possession of or 
entering on the premises, either paying or satisfying the said R. 
Philip for the price thereof/' &c. The construction of the branch 
was authorized by 10 and 11 Via c. 151, the 14th section of 
which enacted that the powers for the compulsory purchase of 
lands should not be exercised after three years; and the 15th 
section enacted that the branch should be completed within seven 
years, and that, on the expiration of such seven years, the powers 
given for executing the branch should cease. The company did 
not commence their line within the seven years limited by the 
Act. It was held by the House of Lords, overruling the decision 
of the Court of Session, that the respondent was not entitled to 
insist upon the performance of the contract by the company. 
" The matter," observed Lord Wensleydale, "is one common to 
the Scotch and the English law : and it is to be decided upon 
principles equally belonging to both. I think our duty is to look 
at the terms of the contract, and to construe it according to the 
ordinary grammatical sense and meaning of the words, taken in 
conjunction with the facts and circumstances existing at the time, 
and which are to be looked at in order to intrepret the contract. 
So doing, I confess and think it is quite clear that this was a 
contract which was never meant to take effect unless the Bail- 
way Company determined to exercise their powers under the Act 
of Parliament It is perfectly clear that it was conditional upon 
the company obtaining the Act. And it is clear upon the face of 
the contract itself, that that was to be, not an Act of Parliament 
obliging, but an Act of Parliament enabling them to make a 
branch railway from the Leith Branch to the Leith Docks. 

" Now it has been very clearly settled, though in the first in- 
stance there was some doubt about it, that these enabling Acts 
are not compulsory. It was solemnly decided by the Court of 
Error, of which I formed a part, in a case in which the judgment 
was delivered (and an excellent judgment it was) by the late 
Chief Justice Jervis (Reg. v. York and North Midland Railway 
Company, 1 Ell. and Black., 858), that permissive words in an Act 
of Parliament are not obligatory. Consequently, at the time this 
contract was entered into, it was perfectly competent for the com- 
pany to decline to make the railway, even although they had 
obtained the Act for carrying it into effect, if they thought it more 
conducive to their interests to decline to do so. Now, that 
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being so, are we to suppose that, at the time when they 
entered into this contract, they wholly abandoned the power 
which they had of declining to make the railway ; and that 
they determined at all events from the first, whatever the 
consequences might be, to enter into this contract? I think 
it can hardly be supposed that they did, unless there were 
clear words showing that they absolutely, unconditionally, and 
unequivocally meant to purchase the property from Mr. Philip. 
Instead of that, we find words in the latter part of this contract 
clearly to show that the purchase was to depend upon a condition. 

Beading the clauses of the agreement together, finding 

no time stipulated for the payment, except the fixed day dating 
from the commencement of the making of the railway under the 
Act, I cannot conceive that they were bound to pay, unless they 
began to make the railway under the Act of Parliament." 

19. Dipple v. Corles. 11 Hare, 183. 

Voluntary Trust — Mere Declaration of Intention to divide Property does not 

amount to Declaration of Trust. 

The eldest son of a testator, on the day of the funeral, com- 
municated to the family his determination to divide the estate 
(the whole of which he took by the will) equally between himself 
and his brothers and sisters ; adding, that he proposed to sell 
every thing in order that it might not be said that he had taken 
more than any of the others. He afterwards sold some personal 
chattels, and became himself the purchaser of the house in which 
the testator lived, at a sum fixed or assented to by the rest of 
the family — the husband of a married sister having signed a 
document expressing such assent on her behalf. 

It was held by Sir W. Page Wood, V.C., that with respect to 
the property remaining undivided, the eldest son had not 
declared a complete trust in favour of his brothers and sisters ; 
but that his expression of an intention to divide it amounted to 
a mere nudum pactum, which would not be enforced in equity. 
" I agree," said his Honour, " that it is not necessary that the 
precise words ' trust ' or ' confidence ' should be used, in order to 
create a trust, and that any expressions will suffice from which it 
is clear that the party using them considers himself a trustee, 
and adopts that character. With regard to personal estate, it is 
not even necessary that the intention should be expressed in 
writing, but a trust may be created by parol. If, however, the 
case be one of doubt or difficulty upon the words which have been 
supposed to have been used, the court will give weight to the 
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consideration, that the words, not being committed to writing in 
any definite and unquestionable form, may not be the deliberately 
expressed sentiments of the party. Lord Eldon, in ex parte Pye, 
adverts especially to the fact, that the testator had in that case 'com- 
mitted to writing ' what he thought a sufficient declaration, that he 
held that part of the estate in trust for the annuitant. . . . No 
authority has been cited, nor do I think can be found, that upon 
expressions not importing a determination to hold property upon 
trust for others, but importing nothing more than a determination 
to divide it amongst such other persons, it can be held that such 
expressions constitute a trust, as distinguished from a mere 
promise to give." After considering whether there was a decla- 
ration of trust, or a mere promise to give, his Honour added, 
" The utmost that can be urged in behalf of the plaintiff is, that 
the declaration of the defendant in this case is equivocal ; but 
that is not sufficient to establish the title which he claims. I 
think, however, that the evidence of what took place preponde- 
rates in favour of there being nothing more than a promise to give, 
and not any trust declared/ 1 

20. In re Hodge's Settlement. 3 K. & J., 213. 

Ward of Court — Trustee Relief Act— Effect of Order on Petition. 

Where an order had been made upon petition, relative to money 
belonging absolutely to a young lady under age, paid into court 
under the Trustee Relief Act, whereby an allowance of part of 
the dividends was to be made to her testamentary guardian for 
her maintenance, it wa3 held by the Lord Chancellor, after con- 
ferring with the Lords Justices, that she thereby became a ward 
of the court 

21. Slack v. Busteed. 6 Ir. Ch. Rep., 1. 

Will — Validity of— Derisavit ye\ non — New Trial. 

In this case it was held by the Master of the Rolls (Ireland), 
that the court may grant a new trial of an issue devisavit vel non, 
on the ground of misdirection of the judge, though no exception 
was taken to his charge at the trial. 
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sioner — No Action lies for an Injury to the Plaintiff's Reversionary Interest 
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rian Proprietors to the Use of a Running Stream. 

1. Cox v. Leech. 1 Com, B., Eep. (N.S.)> 617. 

Attorney — Cost* — Crassa negligentia. 

The plaintiff's attorney received instructions to sue forty-five 
underwriters for particular average loss on certain policies on 

foods which had been shipped to Calcutta, and there sold. 
Laving written ineffectually to each of them, demanding pay- 
ment, he (under an impression that the only defence to be set 
up was a supposed set-off against the broker in whose name 
the policies were effected) sued out writs in the Lord Mayor's 
Court, though he knew that that Court had no power to issue a 
commission for the examination of witnesses abroad. 
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The actions (after consolidation) being defended, and a com- 
mission to examine witnesses at Calcutta being found necessary, 
he was obliged to abandon the proceedings in the Lord Mayor's 
Court. 

In an action by the plaintiff for his bill of costs, the Court of 
Common Pleas — 

Held, that the attorney was guilty of crassa negUgentia, and 
disentitled to sue his client for the costs of such abortive pro- 
ceedings ; and that it was no answer for him to say (upon the 
argument of a rule to set aside a verdict which had been found 
against him), that the difficulty might have been got over by 
the removal of the causes by certiorari to one of the superior 
courts. 

The Court, however, held that the plaintiff was entitled to 
recover in respect of the letters before action* 



2. Pigot v. Cadman. 1 H. & N., Exch. Kep., 837. 

Attorney — Bill of Costs— Extra Costs. 

This was an action to recover for work and disbursements as 
an attorney. The plaintiff had delivered a signed bill a month 
before action. In it he claimed for certain extra costs in a 
Chancery suit, mentioning the items of the extra costs in de- 
tail, but not giving the items of the taxed costs. The other 
items of the bill were properly stated. The defendant pleaded 
never indebted, and no signed bill delivered. The jury found the 
defendant liable for a portion of the amount claimed ; but for the 
work as to which the extra costs are charged they found the de- 
fendant not liable. 

On a rule to set aside the verdict, and enter a nonsuit on the 
ground that no signed bill had been delivered pursuant to the 
statute, the Court of Exchequer held that the bill delivered was 
insufficient, inasmuch as it did not contain the whole of the 
items of the plaintiff's claim. That, as to that portion of the 
bill which related to the claim for extra costs, the bill was in- 
sufficient, as it should have contained the whole of the costs 
(Waller v. Lacy, 1 Man. & G., 51) ; and, the bill being thus bad 
in part, was, according to Ivimey v. Marks (16 M. & W., 843), 
bad altogether ; and that the verdict could not be sustained, al- 
though it excluded altogether the claim on that part of the bill 
which was defective. 
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3. Brows v. Fosteb. 1 H. & N., Exch. Rep., 736. 

Counsel — Privileged Communication. 

This was an action for malicious prosecution. The plaintiff 
had been the defendant's clerk, and was charged before a magis- 
trate with embezzlement, and was defended by counsel. The 
defendant's day-book and cash-book were on that occasion pro- 
duced by the defendant, the prosecutor, and examined by the 
counsel as well as by the magistrate. These books contained no 
entry of a sum of money alleged to have been received by the 
plaintiff, although it was the plaintiff's duty to have made such 
entry. On a second examination of the plaintiff before the 
magistrate, the same book was produced, when the entry was 
found, and the complaint was dismissed. At the trial of the 
present action, the defendant proved that the plaintiff had ac- 
cess to these books pending the inquiry before the magistrate ; 
and it was contended that he had made the entry after the 
first examination. The counsel, who had so attended before 
the magistrate, being in court, was requested by the Judge, 
Ch. J. Jervis, to give evidence whether the entry was in the 
book at the time of the first examination, and, having been sworn, 
he stated thai he believed that in the book no such entry ap- 
peared there. On this evidence a verdict was given* for the 
defendant. 

On a motion for a new trial, the Court of Exchequer ruled 
that the evidence of the counsel was unobjectionable. The state 
of the book at a particular period not being information com- 
municated to the counsel by his client, but knowledge which he 
acquired by his own observation. 

"No "doubt," said Mr. Baron Watson ; "it is the law, and for 
good reasons, that all communications from clients to their counsel 
or attorneys, are privileged at all times and on all occasions. In 
Greenough v. Gaskell (1 Mylne & K., 98), Lord Brougham, C, 
said: 'If, touching matters which come within the ordinary 
scope of professional employment, they receive a communication 
in their professional capacity, either from a client, or on his ac- 
count and for his benefit in the transaction of his business; or, 
which amounts to the same thing, if they commit to paper, in 
the course of their employment on his behalf, matters which they 
know only through their professional relation to the client, they 
are not only justified in withholding such matters, but bound to 
withhold them, and will not be compelled to disclose the informa- 
tion or produce the papers in any court of law or equity, either 
as party or as witness.' That is the rule ; but if, in the course 
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of a trial, counsel or attorney see the state of a document pro- 
duced by the opposite party, there is nothing to prevent them 
from giving evidence on a subsequent occasion as to the former 
state of that document. Here the document was produced, not 
by the client but by the prosecutor ; and the counsel was only 
called upon to say what was the state of the document on the 
first occasion — that is, what he himself saw upon it — not what 
was communicated to him by his client." 

4. Swinfen v. Swinfen. 1 Com. B., 364. 

Counsel — Authority to compromise Cause without Clients express Consent. 

This was an issue out of Chancery to try the capacity of the 
testator, under whom the plaintiff claimed. On the trial at 
Stafford, a compromise was entered into between the counsel en- 
gaged, and concluded as on behalf of the parties, the terms 
being embodied in an order of nisi prius, afterwards made a rule 
of court. Upon a motion against the plaintiff for an attach- 
ment for refusing to perform it, od the ground that it was done 
without her authority and against her express instructions, the 
Court of Exchequer held, that the dissent of one of its mem- 
bers was enough to justify the court in declining to attach the 
plaintiff. The court doubted whether the order, having been made 
upon the trial of an issue out of Chancery, they had jurisdic- 
tion to make it a rule of court, and whether the application to 
enforce it should not have been made to the Court of Equity. 

The most important question however was, how far the coun- 
sel and attorneys in a cause can bind their clients, by acts done 
by them in court out of the ordinary course of the proceeding, 
and in the absence of express authority. On this subject the 
learned Judges differed. Cresswell and Williams, Justices, 
holding that the client is bound by the consent of his counsel, 
and Crowder, Justice, holding that the authority of the counsel 
extended only to the conduct of the proceedings in the cause; that 
this did not include a compromise, and that, there being no 
evidence of a special authority in this case, the general authority 
was insufficient. 

5. Baknes v. Harding. 1 Com. B. Rep. (N. S), 568. 

Elegit — Prim& facie Evidence of Title. 

In this case a writ of elegit was directed to the Sheriff of 
Suffolk, on a judgment against Thomas Mayhew. 

Upon the inquisition, proof was given of possession of 
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certain portion of a landed estate in Suffolk by Mayhew, and 
receipt of the rents for other part. The jury, notwithstanding 
such evidence, found that Mayhew had no lands in the county. 
The court set aside the finding, and directed the sheriff to take 
a new inquisition, holding that the jury had no right to go into 
questions of title when prima facie evidence whs afforded by 
possession or receipt of tne rents and profits of land. 



6. Simpson v. Hall. 1 H. & N., 831. 

Equitable Plea — Work and Labour — Negligence, 

This was an action for freight and porterage for the convey- 
ance of goods; and the defendants pleaded, by way of equitable 
defence, as to £47 : : 6, parcel, &c, that the plaintiff's claim 
was for work done by him as a lighterman ; that m the course of 
such employment the plaintiff agreed to convey, on a certain 
river, a quantity of coal of the defendant's; that the coal was 
utterly lost through the negligence and improper conduct of the 
plaintiff; and that the cost price of the coal so lost was £47 : : 6, 
which the defendants claimed equitably to set off against the 
sum pleaded to, and say that the said sums are equal in amount. 
The Court of Exchequer held that the subject-matter of the 
plea could not be pleaded by way of equitable defence, but 
merely afforded ground for a cross action. 

7. Deposit Life Assurance Co. v. Ayscough. 

6 Ell. and BL, 761. 

Fraud— Neceuity of Removing all Benefit from a Transaction in order to 

avoid it a$ induced by Fraud. 

The plaintiff sued the defendant, a shareholder in the statu- 
table form, 7 & 8 Vic, c. 110, s. 55, for calls, and the defendant 
pleaded that he was induced to become a shareholder by the 
fraud of the plaintiffs. 

On demurrer, the Court of Queen's Bench held this plea bad, 
as it did not show that the defendant had ceased to be a share- 
holder, or, discovering the fraud, renounced the shares, and all 
benefit to be derived from them ; and therefore admitted that 
he was still a shareholder. 
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8. Baker v. The Bank of Australasia. I Com, B. Rep* 

(N. S.), 519. 

Interpleader when Defendant claims an Interest in the Subject-matter of the 
Suit, or where the Question between himself and the Plaintiff cannot be 
Tried in an Issue between the Plaintiff and the Third Party. 

A bill was drawn by the Melbourne branch of the Bank of 
Australasia upon their house in London, in favour of a married 
woman, and remitted to her by her husband, and duly accepted 
by the London house. After the bill had been so accepted, and 
had been endorsed by the wife for value, but before its maturity, 
the husband (who had in the mean time arrived in this country) 
gave notice to the bank not to pay it, his wife having eloped. 
On the bill becoming due, and the bank being sued by the 
indorsee — 

The Court of Common Pleas held this was not a case for an 
interpleader, defendants having an interest in the subject-mat- 
ter of the suit; and the question whether or not they were estopped 
from contesting the payee's right to endorse, not being one which 
could be tried in an issue between the plaintiff and the claimant. 

9. Degg v. Midland Railway Co. 1 H. & N. 

Master and Servant — Injury to Volunteer by Negligence of Defendants 
Servants whilst assisting them in their Work. 

This was an action for compensation by the personal repre- 
sentative of one James Degg, whose death was caused under the 
following circumstances : — 

The servants of the defendant, a railway company, were turn- 
ing a truck on a turntable, and a James Degg, who was not in 
the employment of the defendants, volunteered to assist them, 
and, whilst so engaged, other servants of the defendants negli- 
gently propelled a steam-engine, and thereby caused the death 
of the person who so volunteered. The servants were person* 
of competent skill, and the defendants did not authorize the ne- 
gligent act. 

The Court of Exchequer held that the defendants were not 
liable, the rule of law, that a master is not in general respon- 
sible to a servant for injury occasioned by the negligence of a 
fellow-servant in the course of their common employment, apply- 
ing also to the case of a person injured whilst voluntarily assist- 
ing the servants in their work. 
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10, Be Marriott v. The London and South-Westeen 
Bailway Co. 1 Com. B. Bep. (N. S.), 499. 

Railway Traffic Act— Right of an Omnibus Proprietor to enter a Station- 
Yard for the purpose of taking up and setting down Passengers. 

This was an application under the 17 and 18 Vict., c. 31 (the 
Bailway Traffic Act, 1854), to compel the company to admit the 
applicant's omnibus into their station-yard at Kingston, for the 
purpose of forwarding traffic, &c. The Bailway Company made 
arrangements at the station at Kingston with one Williams, the 
proprietor of an omnibus running between the station and Rich- 
mond, to provide omnibus accommodation for all passengers by 
any of their trains to and from Richmond; and allowed Williams 
the exclusive privilege of driving his vehicle into the station- 
yard, for the purpose of taking up and setting down passengers at 
the door of the booking-office. The applicant had, however, 
started a new omnibus going the same route. 

The Court of Common Pleas held that, in the absence of 
special circumstances showing it to be reasonable, the granting 
of such exclusive privilege to one proprietor, and refusing to grant 
the like facilities to another who also brought passengers from 
Richmond, as well as from other places beyond, was a breach of 
the prohibition against the granting of undue and unreasonable 
preferences, contained in the statute in question. 

11. Simpson v. Savage. 1 Com. B. Bep. (N. S.), 347. 

Reversioner— No Action lies for an Injury to ike Plaintiff's Reversionary 
Interest, unless it is of a Permanent Character. 

This was an action by a reversioner, for an injury to his re- 
version, by the erection of workshops and a forge and chimney 
on land adjoining his houses, in the occupation of his tenants, 
and causing smoke to issue from the chimney, and making loud 
noises. The evidence was, that the chimney was built by the 
defendant's landlord, and that large quantities of smoke issued 
from it in consequence of fires lighted by the defendant for the 
purpose of his trade, and that the plaintiff's tenants gave notice 
to quit. 

The Court of Common Pleas held that there was no evidence 
to go to the jury to prove injury to the reversion; for that, to 
entitle the plaintiff to maintain the action, the injury complained 
of must be of a permanent character, and the only act chargeable 
to the defendant ; the inconvenience from lighting the fires not 
being in its nature permanent. 
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12. Prtdeaux v. Bunnett. 1 Com. B. Rep. (N. S.), 613. 

Sale of Goods — Warranty otto the Applicability of a specific Chattel to 

a given purpose. 

The defendant sent to the plaintiff, the patentee of an invention 
called " Prideaux's Patent Self-closing Valves," and who carried 
on business under the name of u The Smoke Prevention Com- 
pany," the following written order: — " Please prepare us a 
smoke-preventing valve," giving the dimensions of the furnace- 
door to which it was to be applied. The plaintiff accordingly- 
sent the defendant one of his patent self-closing valves,, but it 
was found not to be of any use for the purpose for which it was 
designed. No fraud was imputed to the plaintiff; but the de- 
fendant, on being sued for the price of the article, relied on the 
statements contained in a circular which had been sent to him 
by the plaintiff, to the effect that the patent article would con- 
sume smoke and effect a considerable saving in fuel, as amount- 
ing to a warranty that it should be fit for the purpose to which 
it was to be applied. 

The Court of Common Pleas held that no such warranty could 
be implied ; but that the defendant having defined by the order 
the particular machine to be supplied, the plaintiff performed his 
part of the contract by supplying that machine, and was entitled 
to recover the price. 

13. Roberts and Others v. Haines. 6 Ell. & BL, 643. 

Undermining — Surface Owner entitled to Support from Adjacent Ground- 
Local Act. 

The plaintiffs were owners of messuages, &c, within the manor 
of West Bromwich. The lord of that manor was entitled, 
by a local enclosure act, to come upon the common and 
waste lands of the manor, to search for and get coal, erect works 
and make bricks, making compensation to any person whose 
allotment should be damaged; but it was provided in the 
act, that the lord should not open any work on the surface 
within forty yards of any dwelling-house then or thereafter to 
be erected, nor get any coal or ironstone under such dwelling- 
house within the perpendicular distance of forty yards from the 
foundation ; and that persons entitled to such dwelling-houses 
might enter the mines, to discover the perpendicular distance 
of the dwelling-houses from the mines ; and if the mines were 
within the perpendicular distance of forty yards from the build- 
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ings, so as to endanger them, might repair and secure the buildings 
at the expense of the lord. 

The defendants, whose power was derived from the lord of 
the manor, worked the mines at a greater perpendicular distance 
than forty yards from the plaintiff's dwelling-house, and thereby 
injured it. 

The Court of Queen's Bench held, that the act conferred no 
power on the lord so to work the mines as to destroy the 
support of the surface; and that the defendants were liable 
to an action, the act not interfering with the common law right 
of the owner of the surface to the support of the adjacent 
strata. 



14. ROWBOTHAM V. WlL30N. 6 Ell. & Bl., 593. 

Undermining — How far Right of the Owner of the Surface qualifiedlbifcProqf 
of the Circumstances under which the Surface and Mines are reserved. 

This was an action for injuring the plaintiff's reversion by re- 
moving the minerals without leaving support to the surface, on 
which were houses more than twenty years old, whereby the 
houses were injured. The facts were turned into a special 
case, by which it appeared that, ninety years before the action, 
the locus in quo was enclosed by an award made under an enclo- 
sure act ; that the surface was allotted to Samuel Pears, whose 
estate the plaintiff had, and the minerals to Henry Howlett, 
whose estate the defendant had ; that on the face of the award 
it was stipulated, that the allottees of the mines should have 
liberty to work the mines, and the allottees of the surface should 
have no claim to compensation for any consequent sinking of the 
surface. Pears executed the award as a deed. Howlett did not 
execute it, but accepted the allotment under it. The houses 
were afterwards built. By the defendant's mining without 
negligence, the surface unavoidably sunk. 

The Court of Queen's Bench held, that it sufficiently appeared 
that, upon the severance of the minerals and surface, the owner 
of the surface took it as a separate tenement, with only a quali- 
fied right of support: that no further right of support was 
gained by the erection of the houses, though they had stood for 
more than twenty years ; and that the subsequent owners of 
the surface took it with only the qualified right of support 
originally created, and that therefore the plaintiff was not en- 
titled to maintain the action. 
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15. Carlyon v. Lovering. 1 H. & N., 784. 

Water — Obstructing Channel of Stream — Damage by Overflowing— Right 

by Custom and Prescription. 

The declaration complained that the defendants wrongfully 
threw sand., stone, rubble, and other stuff, into a natural stream of 
water flowing through the plaintiff's lands, whereby the channel 
was obstructed and the water flowed over and upon the lands, 
and destroyed their produce. The defendants pleaded, as a fifth 
plea, that they were the occupiers of lands near to and above 
the plaintiff's lands, and of a tin-mine situate within the lands 
of the defendants ; and that the defendants, and all other oc- 
cupiers of the lands and tin-mine of the defendants, for twenty 
years, &c, enjoyed, as of right and without interruption, the 
right from time to time, as occasion required, at their free-will 
and pleasure, of working the tin-mine and winning therefrom 
tin and tin- ore, and in the course of so working and winning the 
same, of washing away, by means of the stream of water in the 
declaration mentioned, where the same flowed through the lands 
and tin-mine of the defendants, the sand, stones, rubble, and 
other stuff, which were dislodged or severed in the course of so 
working the tin-mine, and of casting and throwing from and out 
of the tin-mine the sand, stones, rubble, and other stuff, into the 
said stream, where the same flowed through the land and tin- 
mine of the defendants, and of having the same washed and 
carried away by the flow of the stream towards the sea, to the 
part of the channel of the stream situated within the lands of the 
plaintiff, as to the lands and tin-mine of the defendants apper- 
taining, and for the more beneficial enjoyment thereof, &c. ; and 
the defendants justified the acts complained of in the exercise 
of the above right. The defendants pleaded, sixthly, an enjoy- 
ment of the right for forty years. They pleaded, eighthly, a cus- 
tom of the stannaries of Cornwall, within which the land of the 
plaintiff and the land and tin-mine of the defendants and the 
channel of the stream were, for the tinners and miners within 
the stannaries, working and winning tin and tin-ore from any 
tin-mine near to a stream of water flowing by such mine, to 
wash away in such stream the sand, stones, and rubble which 
should become dislodged in the course of working the mine, 
and cast the same into the stream, &c. 

The defendants further pleaded, as a ninth plea, twenty 
years' adverse enjoyment by the defendants and other occupiers 
of the land wherein the tin-mine of the defendants is situate, of 
the right of using the stream where the same flowed through. 
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the lands of the defendants, for the purpose of getting such 
minerals as they might desire and be able to get therefrom, and 
for washing away sand, stones, rubble, and other stuff, which it 
might be necessary to dislodge in the course of so getting such 
minerals, and of having the same washed away by the water of 
the stream, &c. The tenth plea alleged an enjoyment of a simi- 
lar right for forty years. The twelfth plea alleged an immemo- 
rial custom for miners within the stannaries, working and winning 
tin and other minerals, and things capable of being dug or won 
from any mine situate near a stream of water, to wash away, by 
means of such stream, the sand, stones, rubble, and other stuff 
which should become dislodged in the course of working the 
mine, &c. On demurrer to these pleas — 

The Court of Exchequer held first, that the fifth, sixth, ninth, 
and tenth pleas were good, since the right claimed in those pleas 
might be the subject-matter of a grant. Secondly, that the 
eighth and twelfth pleas were also good ; for the custom alleged 
in those pleas was not indefinite or unreasonable, the user being 
limited to the necessary working of the mine. 

16. Simpson v. Hoddinoth. 1 Com. B., Kep. (N.S.), 590. 

Watercourse — Rights of Riparian Proprietors to the use of a Running 

Stream. 

The plaintiff had immemorially enjoyed the benefit of irrigat- 
ing certain meadows with the water of the Yeo, subject to 
the right of the occupier of the water for the use of his miU ; and, 
although the natural flow of the river was prevented by the exer- 
cise of the miller's right, the water came down at such times 
that the plaintiff was enabled to irrigate his meadows effectually. 

But of late the defendant had, ibr the purpose of irrigating 
his own adjacent land, from time to time diverted the water after 
it had passed the mill, and before it reached the plaintiff's mea- 
dows ; and, although it did not appear that the quantity of water 
which ultimately reached the - plaintiff's meadows was thereby 
sensibly diminished, yet the effect was that the water was de- 
tained by the process of irrigation, and did not arrive till so late 
in the day that the plaintiff was deprived of the power to use it 
fully* 

The Court of Common Pleas held, that this detention of the 
water by the defendant was a use of it which was in its character 
necessarily injurious to the natural rights of the plaintiff as a 
riparian proprietor, and a ground of action ; and that, in such a 
case, it was not necessary to show actual damage to the plaintiff's 
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reversionary interest ; it was enough to show an obstruction of 
his right, and, such obstruction of his right being shown, the 
law will infer damage. 

The Court laid it down as a rule, that every proprietor of lands 
on the banks of a natural stream has a right to use the water, 
provided he so uses it as not to work any material injury to the 
rights of the proprietors above or below him on the stream, and 
may begin to exercise that right whenever he will. That by 
usage he may acquire a right to use the water in a manner not 
justified by his natural right ; but that such acquired right has 
no operation against the natural rights of a landowner higher 
up the stream, unless the user by which it was acquired effects 
tne use that he himself has made of the stream, or his power to 
use it, so as to raise the presumption of a grant, and so render 
the tenement above a servient tenement. 

The Court laid it down, however, that the right of the riparian 
proprietor is limited to natural streams, and does not attach in 
the case of artificial cuts or drains. 
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[*** All Law Books and works of interest to the Legal Profession, for- 
warded to the Editor of the Law Magazine and Law Keview, will be 
noticed — either shortly, or at length — in its pages.] 

A Handbook of Average for the use of Merchants, Agents, Shipowners, 
Masters, and Others ; with a Chapter on Arbitration. By Manley 
Hopkins. London : Smith, Elder, & Co. 1 857. 

This is a very useful work for the mercantile community in general, 
and for their professional advisers. Its author is evidently a practical 
man who understands his subject, and can convey his meaning intelli- 
gibly to the reader. We shall, when opportunity offers, make some 
quotations from the volume before us, and analyse, so far as can be done 
within a brief compass, its contents. 

Suggestions for the Repression of Crime, contained in Charges delivered 
to Grand Juries of Birmingham, supported by additional Facts and 
Arguments. By Matthew Davenport Hill. London : J. W. Parker 
& Son, 1857. 
The contents of this volume of charges by the learned Commissioner, 
are far too weighty and multifarious to justify us in dismissing it with 
brief notice. We purpose, however, hereafter to examine carefully the 
views advocated by its philanthropic author, at the same time freely 
discussing the opinions here expressed, and given in a revised and endur- 
ing form to the public. We gladly avail ourselves of this opportunity 
to put before our readers the following queries, which have been framed 
by Mr. Hill for eliciting information respecting the condition of the 
treatment observed, and discipline enforced, in the prisons of the United 
States of America, and which we think will be suggestive — to such of our 
fellow-countrymen as interest themselves in the Reformatory movement 
—of important matters for research — of points on which to concentrate 
their attention. As just intimated, we shall revert to this most interest- 
ing topic at some future time. 

QUERIES. 

1. It being understood that some of the Prisons in the United States of 
America are self-supporting, to the extent at least of defraying all current 
expenses, viz., food, clothing, medicine, salaries of officers, repairs, &c, and 
that in the Western States there are Gaols which, after defraying these ex- 
penses, return an annual profit to the respective Treasuries, you are requested 
to furnish information as to tlfese two classes, with as much of particularity 
as you conveniently can. 
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2. It is also understood that in the Northern Atlantic States, the Prisons 
are not, as a general rule, self-supporting. Be pleased to indicate the States 
in which Prisons are not usually self-supporting, and the reasons why they 
are more costly than those of the Western States ? 

3. Does the difference in the wages of labour between England and the 
United States suggest itself to you as an insuperable difficulty in the way of 
making our Gaols self-supporting? Or does any other reason occur to your 
mind unfavourable to such an undertaking ? 

4. It is understood that in some Prisons the labour of the convicts is hired 
to contractors, each contractor selecting the prisoners conversant with his 
own trade. Is this plan shewn by experience to yield the largest profit to the 
funds of the Prison? Is there any difficulty in preventing a conflict of 
authority or influence between the officers of the Prison, who have charge of 
the government and training of the prisoners, on the one hand, and the con- 
tractors, who have control over the convicts during the hours of labour, on the 
other ? 

5. Is there any practical danger in self-supporting Gaols of the prisoners 
being stimulated, either by fear of punishment or by unwholesome indulgences, 
to labour beyond their strength, and thus permanently to injure their 
health ? — or of their being led into practices inconsistent with good moral 
discipline? 

6. Will you state what are the sources of this danger, supposing it to exist, 
and what means you would suggest for avoiding it? 

7. The test of a successful plan of training in Gaol being the good conduct 
of prisoners after their discharge, what has been your experience as to the 
effects of the discipline in the best self-supporting Prisons? In the best non- 
self-supporting Prisons ? 

8. With regard to Reformatory treatment, can it be, in your opinion, car- 
ried on succesfully in the absence of encouragement to industry and good 
conduct ? 

9. Are you aware of any encouragement at all comparable in its effects on 
the mind of a prisoner, with the hope of liberty as the consequence of well- 
doing? 

10. As, however, the hope of liberty must at first be that of a remote 
benefit, would you further encourage the prisoner by rewarding industry and 
good conduct while in prison with increase of comforts and relaxation of re- 
straints, so as to enable him to make his term of confinement a series of 
advances towards the position of a well-conducted man at large ? 

11. Has it occurred to you to observe, that the discharge of a prisoner is 
immediately followed by a period of sore trial to his better principles and 
reformed habits ? 

12. Have you had an opportunity of observing the effect of institutions like 
those on the continent of Europe for the patronage or guardianship of dis- 
charged prisoners ? Be pleased to state your opinion as to their utility. 

13. The success of Thomas Wright of Manchester, and other individuals, 
who, without either the aid or the restraints of an association, have rendered 
great services to discharged prisoners in procuring employment for them, in 
treating them with sympathy, and extending over them a watchful supervision, 
seems to suggest the value of such labours in addition to those of the Patron- 
age Societies. Your opinion is desired on this point 

14. Does it appear to you likely that the discharged prisoner would be in 
less danger of relapse if, by allowing him a qualified liberty before he was 
discharged, the great change from imprisonment to perfect freedom could be 
made more gradual than it now is ? Would such discipline both exercise 
and test his powers of self-government ? 
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15. Are yon of opinion that, under judicious arrangement, so ranch confi- 
dence might be placed in prisoners during the latter stages of their training, 
as that they might be employed without-side the Prison walls; returning to 
the Prison, or other appointed receptacle, at the close of their daily labour ? 

16. Do your observation and experience lead you to put faith in the deter- 
rent consequences of punishment as of themselves sufficient for the repression 
of crime ? 

17. State, if you please, its effects, according to your view, as regards the 
individual punished, and also as regards the example of punishment in pre- 
venting the fall of others. 

18. Having enjoyed great opportunities of observing the process of 
Reformatory treatment of various kinds, are you of opinion that it can ever be 
carried on with success except at the cost of considerable suffering to the 
prisoner, even although no pain should ever be administered to him beyond 
that strictly incidental to Reformatory discipline ? 

19. Do you consider the force of deterrents, whatever that force may be, to 
depend on the purpose for which pain is administered, or on the amount of 
pain actually suffered ? In other words, do you consider that Reformatory 
treatment, involving a certain amount of pain, would be less deterrent than a 
simply punitive infliction involving no greater amount ? 

20. Having inspected Gaols in which no attempt is made to reform the 
prisoners, and where, consequently, the treatment is strictly penal, and having 
had an opportunity of comparing the state of such Gaols with those in which 
the main object of the prisons is the offender's reformation, have you observed 
whether or not the officers of the Gaols first mentioned stand upon an equality, 
as to intelligence and demeanour, with those of the second description ? 

21. Is it your opinion that to the other advantages incidental to Reformatory 
treatment may be added that of rendering it necessary to select for the officers 
of Gaols, including the Governor and Chaplain, men of enlarged minds, 
kindly temper, great self-control, capacity for exercising a beneficial influence 
on the minds of the prisoners, and of exemplary character and conduct? 

22. Several of the United States being, as it is understood, well supplied 
with Reformatory Schools, you are requested to communicate the results of 
your observations as to their working. 

23. When young persons are convicted in the United States of offences 
which lead to their being sent to Reformatory Schools, are the parents called 
upon to pay any portion of the expense of their maintenance? 

24. In the event of there being such a law, how is it found to work in 
practice ? In the event of there being no such law, do inconveniences arise 
for want of one ? 

25. It is understood that, in the United States, Reformatory Schools are 
generally founded and conducted on the voluntary principle, but with some 
pecuniary assistance from the State. Be pleased to communicate such in- 
formation as you may possess as to the founding and conduct of these 
Schools, and as to the proportion of aid furnished by the State, particularly 
as to whether such aid extends to the donation of land, and the erection of 
buildings in whole or in part. And as to the value of the voluntary 
principle, as regards the conduct or management of a Reformatory School. 

26. Has it been found advisable to commence these establishments with a 
very few pupils, gradually increasing the number as the discipline of the 
School improves ? 

27. Is the family principle, as adopted at the Rauhe Haus, Mettray, Red Hill, 
and elsewhere, acted upon in the United States? Be so good as to enume- 
rate the establishments 

28. Be pleased to state your opinion of its value. 
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29. Are you of opinion that the family principle can be carried into full 
effect without female superintend ance, even in Reformatories for boys ? 

30. Is a system of patronage for the discharged wards or pupils of Refor- 
matory Schools in action in the United States ? 

31. If so, please to give its results. 

32. If not in action, please to communicate your opinion as to its value. 

33. Any information which you may be enabled to give as to the cost of 
Reformatory Schools, and how far it is diminished by the labour of the. 
inmates, will be useful and acceptable. 

34. Be pleased to add any remarks which may throw further light on the 
subjects of this inquiry. 

A Complete Manu.il of Short Conveyancing. By Herman L. Prior, 
Esq. Barrister-at-Liw. London: Wildy & Sons, 1857. 

This volume contains a collection of common forms and precedents of 
assurances in all the usual branches of a conveyancer's practice. 
Another volume will succeed the present, containing special forms ; and 
a complete body of forms and precedents will thus be provided, which, 
so far as we can judge by the work before us, will prove highly useful 
to the profession. The author, whilst expressly disclaiming the idea of 
making u every man his own conveyancer," has wisely aimed at brevity, 
and the simplification of his subject, (1) by the entire omission of 
recital 8, and (2) by " endeavouring to employ in each instance a general 
term, wide and safe enough to render unnecessary either the employment 
of alternatives, or the tedious specification of particulars/' and some other 
changes have also been introduced, which it is hoped will be found im- 
provements ; ex. gr., the numerical arrangement of the different clauses 
of the draft, and the classification of similar clauses under one head. 
We predict no inconsiderable amount of popularity for this unpretending 
volume. 

The Law and Practice of Parliamentary Elections, and Registration of 
Voters. By George Shaw, Esq., Barrister-at-Law. London : Wildy 
& Sons, 1 857. 

Op this useful little volume it seems scarce necessary to say a word in 
praise. It has been extensively circulated and tested during the recent 
Parliamentary elections, and the proceedings before committees of the 
&ouse of Commons, and been pronounced an excellent hand-book of 
Election Law. We shall place this book in our library for reference, in 
regard to matters by no means unembarrassing, and will now merely 
remind our readers, that the author has very properly given, in an appen- 
dix to it, the Reform Act, the Registration of Voters Act, and the Cor- 
rupt Practices Act, thus materially adding to the value and utility of 
his treatise. 

The Peers' Debate on their Appellate Jurisdiction. By John Fraser 
Macqueen, Esq., Barrister-at-Law London: W. Maxwell, 1857. 

The report of these debates, with which Mr. Macqueen has favoured 
the profession, will be perused with much interest when the subject here 
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discussed is again brought prominently forward and submitted to the 
ordeal of public opinion. At present, the moment is not ct propos for 
re-mooting the much agitated question touching the Appellate Jurisdic- 
tion of our Upper House. We shall therefore content ourselves with 
directing attention to a useful note on reporting, at page 114 of the 
pamphlet before us, which should be looked at in connection with the 
paper on law reporting, printed in our present number. 
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APPOINTMENTS, &o. 

Henry Singer Keating, Esq., Q.C., of the Oxford Circuit, and M.P. 
for Reading, has been appointed to the high office of Solicitor- General, 
which became vacant in the month of May last, on the resignation of the 
Right Hon. James Stuart Wortley, Q.C., in consequence of continued in- 
disposition. The antecedents of the new Solicitor-General are such as to 
induce a most sanguine expectation that his official career will be marked 
by judicious law reforms, and an adjustment of the much agitated ques- 
tion of legal education. Nor could higher claims be put forward to the 
respect and gratitude of rising generations of our lawyers, than would be 
legitimated by the final and satisfactory solution of this latter (as yet 
unsolved) problem. 

The Right Hon. Sir Lawrenca Peel, late Chief-Justice at Calcutta, 
has been appointed to the vacant seat in the Direction of the East India 
Company. 

The rank of Queen's Counsel has been conferred on the following 
gentlemen : — A. M. Skinner and J.W. Huddleston, Esqs., of the Oxford 
Circuit Mr. Sergeant Pigott, of the same Circuit, receiving a patent of 
precedence ; Charles Wordsworth, R. Lush, and J. Locke, Esqs., of the 
Home Circuit ; Thomas Phinn, Esq., of the Western Circuit ; the Hon. 
E. Phipps, William Forsyth, and H. Manisty, Esqs., of the Northern 
Circuit. 

Colonial Appointments. — The Queen has been pleased to appoint 
J. W. Johnston, Esq., to be Attorney-General, and M. J.Wilkins, Esq., 
to be Solicitor-General of the Mauritius ; and Nicholas G. Bestel, Esq., 
to be a Puisne Judge of the Supreme Court of that colony. J, H. Foster', 
Esq., to be Registrar of Essequebo. 
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CALLS TO THE BAB. 
Easter Term, 1857 {April 30). 

Middle Temple. — Theodore Jervis, Francis Guthrie, and Edward 
William James Tinney, Esqs. 

Inner Temple. — Charles Thomas Smith, F. S. P. Wolferstan, Gil- 
more Evans, Albert De Rutzen, Thomas Grey Fullerton, Jules A. V. 
Naz, Thomas Henry Griffith, and William Morris Beaufort, Esqs. 

Lincoln's Inn. — Edward Wood Stock, Charles Seale Hayne, Wilt- 
shire Stanton Austin, George Edward Martin, George William Mounsey, 
William Samuel Fyler, Augustus Granville Stapleton, Newton Reginald 
Smart, Charles William Bards well, Charles Foyle Randolph, Francis 
Meade Eastment, James Albert Leaf, and William Wollaston Karslake, 
Esqs. 

Trinity Term {June 6). 

Middle Temple. — Robert Griffith Williams, Henry Drake, John 
Henry Fawcett, Edward Keogh, John W. Hill, and John Bramston, 
Esqrs. 

Also {June 12), E. C. Bayley, Esq. 

Inner Temple. — Joseph Phillips, George Copeman, Edmund Shep- 
pard, Richard Hill man Daniel, Thomas Sidgreaves, William Robert 
Phelps, Thomas Sinclair Clarke, Francis Tothill, James Muirhead, 
Walter Digby Soraerville, John Newmarcb, Edward L'Estrange Dew, 
Daniel Makinson Littler, and William Wickman, Esqrs. 

Lincoln's Inn. — John W. Vernon Blackburn, Charles Savile Currer, 
Walter Deeble Boger, Charles Beard Izard, William H. Whitaker, W. 
Warren Streeten, Alexander Stead, W. John Tapp, William Christopher 
Valentine, Francis Edmund Stacey, Hon. George Pepys, Ernest Chaplin, 
Richard Copley Christie, John William Wilkins, and James Coleman 
Fitzpatrick, Esqrs. 



EXAMINATION OP STUDENTS OP THE INNS OP COURT. 

At the Trinity Term Examination held at Lincoln's Inn Hall, on 
the 19th, 20th, and 21st days of May, 1857, the Council op Legal 
Education awarded to — 

Arthur Cohon, Esq., of the Inner Temple, a Studentship of Fifty 

Guineas per Annum, to continue for a period of Three Years. 

George Waugh, Esq., of Lincoln's Inn, George Colt, Esq., of 
Lincoln's Inn, and John W. Vernon Blackburn, Esq., of Lincoln's Inn, 
Certificates of Honour of the first Class. 
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Edmund Sheppard, Esq., of the Inner Temple ; H. I. M. Williams, 
E*q., of the Inner Temple ; Henry Drake, Esq., of the Middle Temple ; 
S. Courthope Bosanquet, Esq., of Lincoln's Inn ; Charles S. Currer, 
Esq., of Lincoln's Inn ; Frederic A. Inderwick, l^sq., of the Inner 
Temple ; H. C. Folkard, Esq., of Lincoln's Inn ; W. Halliday Cosway, 
Esq., of Lincoln's Inn ; Richard L. De Oapell Brooke, Esq., of 
the Inner Temple ; and Henry Stone, Esq., of the Inner Temple — 
Certificates that they have satisfactorily passed a Public Examina- 
tion. 



NECROLOGY. 

May. 

2nd. Smith, William, Esq., solicitor. 

5th. Hill, Henry, Esq., barrister- at-law. 

6th. Bell, W. D., Esq., solicitor, aged 60. 

' 9th. Nokks, W. T., Esq., solicitor, aged 31. 

17th. Topping, S. R., Esq., solicitor, aged 71. 

18th. Dryden, W. R., Esq., solicitor, aged 42. 

19th, Freshfield, James William, Esq., junior, solicitor to the 
Bank of England. 

— Hall, Robert, Esq., M.P., barrister- at- law, aged 56. 

— Davirs, D. A. S., Esq., M.P., barrister- at- law. and Chairman 

of the Cardiganshire Quarter Sessions, aged 66. 
23rd. Micklrthwaite, Thomas, Esq., barrister-at-law, aged 42. 
28th. Holmes. Edward, Esq., barrister- at-law. 

— Smith, Joseph, Esq., F.R.S., barrister-at law, aged 82. 

June. 

2nd. Broomhead, Henry, Esq., solicitor. 
5th. Osborne, W. P., Esq., solicitor, aged 37. 
15th. Owen, Thomas, Esq., solicitor. 

July. 

13th. La vie, Germain, Esq., solicitor, aged 58. 
14th. Edwards, Thomas, Esq., solicitor, aged 63. 



ERRATA IN THE MAY NUMBER. 

At p. 134, line 11, for "housebreaking? read "slave trading? 

At p. 177, Ir.st line, for "neglected? read "registered." 

At p. 183, line 10, of Notice of Mr. Amos's work, for "combine? read 

" contain? 
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Abdy—An Historical Sketch of Civil Procedure amongst the Romans, 
By J. T, Abdy, LL.D., Barrister. 8vo. 

Archbold — The Practice of the Court of Quarter- Sessions and its Juris- 
diction, with Forms of Indictment, Notices of Appeal, &c. Second Edition. 
By J. F. Archbold, Esq., Barrister. 12mo. 16s. cloth. 

Broom— The Practice of the County Courts. Second Edition. By H. 
Broom, M.A., Barrister ; with the Practice in Insolvency, and under the 
Protection, Charitable Trusts, Friendly Societies, and other Acts. By 
L. Shelford, Esq., Barrister. 8vo. 28s. cloth. 

Brougham — Speeches on Social and Political Subjects, with Historical 
Introductions. By Lord Brougham. Vol.2. 12mo. 5s. cloth. 

Campbell — The Lives of the Chief- Justices of England from the Norman 
Conquest till the death of Lord Tenterden. By John Lord Campbell, 
Vol. 3, (completing the work.) 8vo. 12s. cloth. 

Campbell — Lives of the Lord -Chancellors and Keepers of the Great Seal 
of England from the Earliest Times till the Reign of George IV. By John 
Lord Campbell. Fourth Edition. Vol. 7. Crown 8vo (to be completed 
in 10 vols.) 6s. cloth. 

Cole — On the Domicile of Englishmen in France. By H. "W. Cole, Esq., 
Barrister. 12mo. 7s. 6d. boards. 

Coleman — Bills of Costs in Chancery of Plaintiff and Defendant under 
the Old and New Systems of Taxation ; also Costs of Administration, Sum- 
mons at Chambers, Special Case, Claim, Petitions, Receivers' Accounts, 
Conveyancing, and other Proceedings, with an Appendix containing the 
Order of January, 1857. By E. Coleman. Second Edition. Royal 12 mo. 
7s. 6d. cloth. 

Davis — The New Practice of the County Courts in Actions and other 
Proceedings, with the Statute 19 and 20 Vic. c. 108, and the Rules, Fees, &c, 
thereon, forming a Work complete in itself, or a Supplement to the Second 
Edition of the Manual of the Practice and Evidence in the County Courts. 
By J. E. Davis, Esq., Barrister. Post 8vo. 12s. cloth. 

Davis — A Manual- of the Practice and Evidence in Actions and other 
Proceedings, with the Statutes and Rules. By J. E. Davis, Esq., Barrister. 
Second Edition, with a Supplement containing the Practice under the 
Statute 19 and 20 Vic. c. 108, and the New Rules and Orders, &c, together 
with a new and complete Index to the entire Wurk. Post8vo. 24s. cloth. 
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Glen — The Acts regulating the Duties of Justices of the Peace out of 
Sessions with respect to Indictable Offences and Summary Convictions of 
Offenders, and for the Protection of Justices in the Discharge of those 
Duties, known as Jervis's Acts, with Notes and Cases. By W. C. Glen, Esq., 
Barrister. 12mo. 8s. cloth. 

Hill — Suggestions for the Repression of Crime, contained in a Series of 
Charges delivered to Grand Juries of Birmingham, supported by additional 
Facts and Arguments. By M. D. Hill, Esq., Q.C. 8vo. 16s. cloth. 

Neate — Considerations onthe Punishment of Death. By C. Neate, Esq.. 
Barrister. 3s. 6d. cloth. 

Prior — A Complete Manual of Short Conveyancing; containing, 1. 
Common Forms ; 2. 250 Precedents of Assurances, with Notes and Index. 
By H. L. Prior, Esq., Barrister. Royal 8vo. 16s. cloth. 

Smith — The Practice of the High Court of Chancery, with an Appendix 
of Forms and Precedents of Costs adapted to the last New Orders. By J, 
S. Smith, Esq., Barrister. Sixth edition, revised and enlarged, 8vo. 40s. 
cloth. 

Smith — The Parish, its Powers and Obligations at Law, &c. ; its Officers 
and Committees, and the responsibilities of Parishioners ; with Illustrations 
of the Working of this Institution in all Secular Affairs, &c, &c. By J. T. 
Smith, Esq., Barrister. Second Edition, crown 8vo. 18s. cloth. 

Taylor — The Statute Law, its Errors and Reforms ; with an Historical 
and Statistical Sketch of the Statutes from the Earliest Period to the 
Present Time. By W. Taylor, Esq., Barrister. 8vo. 4s, sewed. 

Williams — On the Power of an Executor to Sell Real Estate under a 
Charge of Debts. By J. Williams, Esq., Barrister ; with a Letter to the 
Author by W. Hayes, Esq., and Extracts from his Opinions. 8vo. Is, sewed. 
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Bar Examination Questions (Trinity Term, 1857), 320. 
Books, Short Notes of New, 183, 360. 

Compulsory Examination for the Bar Advocated, 259. 

Current Legal Literature Reviewed, 58. 

Current Legislation, Parliamentary Revision of, 103. 

Denison Case Discussed, 139. 

Ecclesiastical Jurisdiction in France, 44. 
Etiquette of the Bar, Strictures thereon, 236. 
Events of the Quarter, 186, 364. 

Intestates' Estates, Remarks on the Distribution of, 81. 

Juridical Society, Papers of the, 1. 

Law Amendment Society, Papers of : — 

Report on the Law of Partnership, 135. 
Law Reporting, 293. 
of Council, for the Session, 1856-7. 

Legal Fictions, 69. 

Lord Campbell's Bill as to Obscene Publications, 283. 

Professional Elocution, 286. 

Recollections of the Munster Bar — The Juniors, 193. 

Reviews : — 

Smith's Compendium of the Law of Real and Personal Property, 58. 

Fisher's Law of Mortgage, 62. 

Tudor's Leading Cases on Real Property, &c, 67. 

Daniell's Chancery Practice, by Headlam, 95. 
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Re views — Continued. 

Lord Brougham's Acts and Bills, 133. 

Kothery on Ships' Lights and the Rule of the Road, 220. 

Theobald on Indian Law Reform, 275. 

Fenwick on the Causes and Prevention of Diseases, 286. 

Sea-Shores of England, The Right to, discussed, 128. 

Short Notes of Cases : — 
Equity, 152, 332. 
Common Law, 171, 348. 

Statute Law Commission — Its Doings — 317. 

The Late Frauds, 122. 

The Married Woman Question, 89, 313. 

The New Parliament, 119. 

The Thirty Years' War of a Public Question, 262. 

The Threatened Coup cTEtat— the Jew Bill, 310. 

Vocation of Lawyers in Parliament, 225. 
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